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March Meeting of Commissioners 


The regular meeting of the Board 
of Bar Commissioners was held the 
fourth Friday in January, in Louis- 
ville instead of Frankfort. Routine 
business was transacted and a number 
of disciplinary proceedings were con- 
sidered and a report as to one of these 
was made. 


The Board voted to dispense with 
the annual meeting again this year. 
There was much discussion and de- 
bate on this subject, but the argument 
that prevailed was that the lawyers 
of the State would not be willing to 
attend a meeting which could be 
dispensed with, while their sons and 
other close relatives are engaged in a 
struggle in which the very existence 
of our American institutions are 
threatened. And further that it 
would be unpatriotic to have seven or 
eight hundred lawyers travel over the 
State, adding a burden to our already 
overtaxed transportation systems. The 
Board of Bar Commissioners felt that 


they were voicing the desires of the 
membership when it dispensed with 
the annual meeting. 


In lieu of the annual meeting the 
officers of the Association and chair- 
man of the various committees will be 
expected to attend the March meeting 
of the Board of Commissioners, at 
which reports will be made, new of- 
ficers installed and the necessary busi- 
ness of the Association transacted. 
This meeting will be held in Louisville, 
March 30th-3lst. Further, in lieu of 
the annual meeting, emphasis will be 
stressed on the various district meet- 
ings which will be held throughout 
the State during the coming summer 
months, at conveniently located points, 
for the purpose of presenting current 
information of importance to the bar. 

There are seven commissioners 
whose terms of office expire in March. 
The nominations for their successors 
were made in January and no more 
than one commissioner was nominated 
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from each district in January, hence 
no election is required, the nomina- 
tions being equivalent to an election. 
Five of the old commissioners were 
renominated. Mr. Dodd of Louisville 
and Judge Davis of Pineville did not 
stand for re-election. Mr. Thos. J. 
Knight of Louisville was elected to 
succeed Mr. Dodd, and Mr. Marcus 
Redwine of Winchester was elected 
to succeed Mr. Davis. 


Both Mr. Dodd and Judge Davis 
have devoted much time and energy 
to the welfare of the Association, 
for which the Kentucky lawyers are 
thankful. Their loss to the Associa- 
tion is compensated for by the election 
of Mr. Knight and Mr. Redwine, 
both of whom have for years been 
active participants in the affairs of 
the association. 

Hon. George S. Wilson, Jr., of 
Owensboro, has been appointed a 
member of the Board’of Bar Com- 


missioners by President Adams to 
succeed Hon. Arthur D. Kirk, de- 
ceased. 


The attention of the bar is called 
to the letter of President Adams 
directed to the bar published in this 
issue. 

. 

Mr. Edward A. Dodd of the Louis- 
ville Bar was designated as Kentucky 
alternate delegate by the Board of 
Bar Commissioners at the meeting in 
January to attend the Regional Meet- 
ing of the American Bar Association 
at St. Louis, February 4th and 5th. 

When the delegate, Mr. William B. 
Gess, was unable to attend, Mr. Dodd 
succeeded to the rank of full delegate. 

Mr. Dodd attended the meeting and 
has made a report to the Board of 
Commissioners, a copy of which is 
in the hands of the Journal. This 
teport has such a wealth of de- 
tall and is so full of entertaining 
accuracy that the Journal deeply re- 
grets that it is unable to reprint the 





HON. THOS. J. KNIGHT 
Of Louisville 


Mr. Knight is a newly elected member 
of the Board of Bar Commissioners. 


report in all its completeness but must 
condense it. 

The president of the St. Louis Bar 
Association welcomed the delegates, 
and Mr. Dodd says that his address 
was notable in that he did not present 
the keys of the city, saying that “the 
keys had long ago been thrown 
away.” 

Lt. Col. Milton J. Blake, in his 
capacity as chief legal assistant in 
the Judge Advocate General’s De- 
partment, spoke on the Legal As- 
sistance Plan. He divided his address 
into three departments: (1) for 
whom; (2) by whom; and (3) by 
what method. Lt. Col. Blake was 
followed by Commander Richard 
Bentley, U.S.N., who used the same 
subject and narrated an instance 
where legal assistance had been used 
as an aid to a member of the armed 
forces of one of our allies. He stated 
that the car of a Commander in the 

















HON. MARCUS C. REDWINE 
Of Winchester 
Mr. Redwine is a newly elected member 
of the Board of Bar Commissioners and 
the author of the article dealing with 
soldier divorces in this issue of the 
Journal. 


Chinese Navy was sideswiped in 
Washington, damaging the Chinese 
Commander’s car in the approximate 
amount of $20.00, and tkat the chief 
grievance of the Chinese Commander 
was that the driver of the other car 
would not apologize. The legal as- 
sistant of the Navy then got busy and 
in order to avoid an international 
issue, he stated that the $20.00 was 
now on the way to the Chinese Com- 
mander. 

Mr. Dodd reports in detail several 
of the addresses on most interesting 
subjects. In his opinion the address 
of Mr. Sylvester C. Smith, on “Im- 
proving the Administration of Justice 
in the Administrative Process,” and 
the address of Honorable Roscoe 
Pound, dean emeritus of the Harvard 
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Law School, on the O.P.A., were out- 
standing. 

Of Mr. Smith’s address Mr. Dodd 
reports: The essence of his talk was 
that administrative bureaus were 
supreme with no check or adequate 
judicial review, and that the right 
to be heard and fair treatment was 
a fundamental of American juris- 
prudence, which was in danger of 
being lost by administrative absolu- 
tism. 

He pointed out among other things 
that the declaratory judgment should 
be available to litigants to find out 
in advance before a penalty was ren- 
dered against the person who had 
no knowledge that he was violating 
any law, and that the order of the day 
was a person or persons who held the 
multiple offices of administrator, 


prosecutor, judge, and jurist. 


He gave instances of where admin- 
istrators (judges) would confer with 


government officials (opposing coun- 
sel in the case) beyond the presence 
and hearing of counsel for litigants, 
which no right-thinking or acting 
judge can do and conform to the 
fundamental inherent ethics of an 
American jurist. 


He referred particularly to the 
fact that the Circuit Court of Ap 
peals could only reverse the findings 
of the War Labor Board upon ques- 
tions of law and not of. fact, and 
called it the “scintilla rule,” referring 
to cases where some insignificant item 
in the evidence had been used to 
affirm the War Labor Board when 
it was apparent from the remainder 
of the record that the judgment 
should not stand. The remedy offered 
for this was that “it must appear 
from the whole record” that the judg- 
ment was proper, and thus prevent 
the picking out of bits of testimony 
unjustifiably used to affirm the find- 
ing of the War Labor Board, which 
would have been reversed had it been 
obligatory that the whole record be 
taken into consideration. 
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—_—— 


Of Dean Pound’s address, Mr. 
Dodd reports as published in the St. 
Louis paper: 

“The powers which the price ad- 
ministrator delegates to the hearing 
administrator are of his own creation 
and not the powers granted to O.P.A. 
by Congress.” 

In attacking 
“administrative 
Pound said: 

“We are confronted by a question 
whether we are to be governed by 
law as we have been since the Revo- 
lution and the setting up of constitu- 
tions and bills of rights thereafter, 
or by men as we were before the 
Declaration of Independence. 

“We seem to be giving up the legal 
constitutional principles which have 
made America a land to which men 
have been eager to come from every 
part of the world in order to lead the 
lives of free men and enjoy life, 
liberty, and property in security. 

“Think what it means when we 
are told, for example, that the sus- 
pension orders of the office of ad- 
ministrative hearings of the O.P.A. 
are not punitive but are only analo- 
gous to revocation of licenses by ad- 
ministrative authority. 


“It assumes that the individual 
existence is a concession from the 
government. These orders bar the 
citizen from access to important if 
not vital articles of food or of civil- 
ized life and so deprive him of liberty 
as effectively as if he were imprisoned. 


this 
Dean 


fundamentally 
absolutism,” 


“To do this without due process of 
law is to revert to the absolute gov- 
ernment against which the American 
Revolution was a protest and against 
which, down to the present genera- 
tion, the whole course of American 
political and legal thought and in- 
stitutional development has been con- 
sistently opposed.” 


He advocates that the members of 
the A.B.A. must press for legisla- 


HON. GEO. C. WILSON, JR. 
Of Owensboro 


Mr. Wilson succeeds Hon. Arthur D. Kirk, 
deceased, as a member of the Board of 
Bar Commissioners. 


tion, which will impose reasonable 
limits upon administrative powers, 
and concluded by saying: 


“It is important to realize that this 
is what we are moving toward and 
we should consider seriously whether 
we wish to arrive there.” 


A Negro preacher was preaching 
from the text in Mark 1:34, “And 
he healed many that were sick of 
divers diseases.” He said: 

“When you has the flu the doctors 
can cure you, 

When you has T. B. they most al- 
ways can’t, 

When you has this here divers 
disease there 


Can’t nobody cure you but the good 
Lord hisself.” 





KENTUCKY STATE BAR ASSOCIATION 


OFFICERS 


PRESIDENT, CHARLES S. ADAMS 
PRESIDENT-ELECT, WILLIAM B. GESS 
VICE-PRESIDENT, EDWARD A. DODD 


TO EACH MEMBER OF THE ASSOCIATION: 


The Board of Bar Commissioners has decided that we should dispense 
with the 1944 annual meeting of this Association. The Board arrived at this 
decision reluctantiy, but felt in view of congested travel and hotel conditions, 


plus the fact that many of our members or their sons or daughters are in the 
various branches of the armed forces, the time is not proper to conduct an 


annual meeting. 


While we consider it important that the Bor should be brought together 
as often as possible, yet the conclusion was arrived at that under present war- 


time conditions a convention was not justified. 


In lieu of the convention it has been determined that as many district 
meetings as possible should be held during the summer months of this year 
when our courts are in recess. At that time we will endeavor to work up 


interesting programs and present current matters of importance. 


However, a two-day meeting of the Board of Bar Commissioners to 
transact the necessary business of the Association will be held at the Ken- 
tucky Hotel, Louisville, Ky., March 30 and 31. Any member of the Association 
desiring to present any matter with reference to the affairs of the State Bar 
is cordially invited to do so at this meeting, either in person or by letter to 


the Secretary in advance thereof. 


The Board felt that you should be advised of its conclusions in this 
matter and we hope that you concur in the decision that has been reached. 


Very truly yours, 


BOARD OF BAR COMMISSIONERS OF 
KENTUCKY STATE BAR ASSOCIATION 


By Charles S. Adams, President. 





Report of Special Committee 


Appointed By Louisville Bar Association to Examine and Report 

Conclusions Relative to Change In the Intestate and Dower Stat- 

utes of the State of Kentucky Submitted By a Committee of the 
Kentucky State Bar Association 


The short time at your Committee’s 
disposal, a knowledge of the dangers 
involved in changes in so important 
a field, together with a realization 
that this report must be viewed as a 
dissent to careful work twice spon- 
sored by the State Bar, lends no com- 
fort to the Committee’s submission of 
same. 


Introductorily your Committee dis- 
approves any attempt to revise the 
law of Kentucky governing the rights 
of husband and wife contrary to its 
basic conception, with its vested rights 
growing out of the simultaneous oc- 
currence of the marriage relation and 
title investiture as to real estate or 
Dower as we term it, and personal 
property rights keyed into it statu- 
torily and by construction. 

Your Committee is confident that 
results sought by the State Bar pro- 
posals can be accomplished by a slight 
change of verbiage in the Dower 
statutes and similar treatment of other 
related statutes, without disturbing 
their time-honored interrelation nor 
the law construing them. 


To digress, proper changes in 
the law should follow the idea of 
evolution, not revolution, and recent 
new statute substitution overnight as 
it were, with its resultant difficulties 
to the legal profession, and the job 
of trying to keep abreast with the 
daily dance of court rules, should be 
a warning to the bar that law and its 
development sanely is something that 
should grow normally, otherwise we 
may expect to suffer from growing 
pains. 


Your Committee’s premise is the 
antithesis of the idea behind the 
State Bar’s proposals “To abolish 
the distinction between real and per- 
sonal property” and “abolish dower 
in Kentucky.” 

Some corrections seem necessary in 
the State Bar draft, and much that 
only appellate court construction can 
be looked to for final guidance. Ob- 
jections also appear, as where they 
require a surviving wife to elect as 
to renunciation within six months, a 
possible three or more months before 
she can know what effect an after- 
born child will have on her estate. 


Again, their proposal abolishes 
dower, then gives the surviving spouse 
the “Right of Renunciation.” Their 
theory seems to contemplate a devise 
to the survivor as a necessity. If a 
will, however, be wholly silent as to 
any such devise, the courts have, we 
think, clearly said renunciation is just 
what it says: “Renouncing what you 
are given for something else you have 
a right to as an alternative.” 

We will further burden this pre- 
amble with but the terse comment 
that any proposed attempt to diminish 
the surviving spouse’s interest in in- 
heritable estates, on the basis of the 
multiplicity of surviving children, is 
against the best public policy, unfair 
to the parent, and universally falls 
heavily on the surviving wife, least 
able to provide means to care for 
children and always hampered by 
serious division of small estates. 

Due to our complete lack of faith 
in revolutionary statutory changes 
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and the little time at our disposal 
to even explore the sanity of our own 
proposal, we have given no thought 
to what, if any, help we could be to 
the State Bar draft. If we had had 
the benefit of the background behind 
the State Bar Committee’s approach, 
or their reasons, we could have at the 
least been able to insure against booby 
traps in our theory, and avoid any 
appearance of being dogmatic. With 
this much of an apology, and a warn- 
ing that so far our proposals are only 
a formula, not a blueprint, we sub- 
mit your Committee’s suggested re- 
vision. 
e 

We propose to accomplish our pur- 
pose by the following simple method, 
viz.: Precede our present Statute, 
KRS 391.010, in its opening state- 
ment with this language: 


“Subject to the interest of the sur- 
viving spouse in property of the de- 


ceased spouse,” 


after which the entire statute is to 
be copied verbatim through Sub- 
section 2. At this point the in- 
testate’s property in the absence of 
children or descendants of children 
passes to the father and mother of 
the deceased. If neither survives the 
intestate, we suggest the inclusion here 
of the following language: 


“(3) To the surviving spouse of 
the intestate; if there is none, 
then...” 


The effect of this is to give the 
surviving spouse the entire estate if 
there are no descendants of the de- 
ceased, nor any father or mother 
living. This is a slight variation from 
the position of the surviving spouse 
in the State Bar draft. Our changes, 
we believe, connote more orderly 
with the legal background terminating 
liability of support at the parents’ 
doorstep rather than carry property 
created by the marital partnership to 


others more remote and who had no 
part in creating it. From that point 
on we kept the statute verbatim to its 
conclusion with the simple omission 
from the last paragraph of language 
which makes the surviving husband or 
wife the final taker, because we have 
interposed such spouse as Class 3 
after the father and mother. 

For the benefit of those who want 
to visualize this statute as a whole with 
the changes as contemplated by your 
Committee, said statute will read as 
follows: 


“391.010 (1393) Descent of real 
estate. Subject to the interest of the 
surviving spouse in property of a 
deceased spouse, when any person 
having right or title to any real es- 
tate of inheritance dies, intestate as to 
such estate, it shall descend in com- 
mon to his kindred, male and fe- 
male, in the following order, except 
as otherwise provided in this chapter. 


“(1) To his children and _ their 
descendants; if there are none, then 


“(2) To his father and mother, if 
both are living, one moiety each; but 
if the father is dead, the mother, if 
living, shall take the whole estate; if 
the mother is dead, the whole estate 
shall pass to the father; if there is 
no father or mother, then 

“(3) To the surviving spouse of 
the intestate; if there is none, then 

“(4) To his brothers and sisters 
and their descendants; if there are 
none, then 


“(5) One moiety of the estate shall 
pass to the paternal and the other 
to the maternal kindred, in the fol- 
lowing order: 


“(a) The grandfather and grand- 
mother equally, if both are living, but 
if one is dead, the entire moiety shall 
go to the survivor; if there is no 
grandfather or grandmother, then 

“(b) To the uncles and aunts and 
their descendants; if there are none, 
then 
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“(c) To the great grandfathers and 
great grandmothers in the same man- 
ner prescribed for grandfather and 
grandmother by subsection (a); if 
there are none, then 


“(d) To the brothers and sisters 
of the grandfathers and grandmothers 
and their descendants, and so on in 
other cases without end, passing to 
the nearest lineal ancestors and their 
descendants. 


“(6) If there is no such kindred 
to one of the parents as is described 
in subsection (5) the whole shall go 
to the kindred of the other. If there 
is neither paternal nor maternal kin- 
dred, the whole shall go to the kin- 
dred of the deceased spouse of the 
intestate as if he or she had survived 
the intestate and died, intestate, en- 
titled to the estate.” 


We propose to eliminate entirely 
from KRS 391.020 the. whole of sub- 
section 2 thereof wherein a dead in- 
fant’s property followed the outmoded 
ancestral idea into the collaterals of 
the parent it came from instead of 
passing to his own surviving parent, 
so that said statute would read: 

\ 

“391.020 (1400;1401) Descent of 
real estate acquired from parent. 
When a person dies intestate and 
without issue, owning real estate of 
inheritance which is the gift of either 
of his parents, the parent who made 
the gift, if living, shall inherit the 
whole of such estate.” 

. 


Apropos of the suggestion of the 
State Bar to repeal, amend, and re- 
enact KRS 391.030 dealing with the 
exemptions to surviving spouse or 
minor children, our method permits 
of no impairment, and makes no 
change whatever necessary in the 
Present existing statute except that 
we suggest that Subsection (a) of 
Section (1) be eliminated entirely, 
having reference to the descent of 


personal estate of a deceased infant, 
now fully covered by intestate 
statutes generally. These two sug- 
gestions are entirely in accord with 
the State Bar Committee’s recom- 
mendations. The deleted statute would 
then be verbatim as now, as follows: 


“391.030 (1403) Descent of per- 
sonal property; appraisers to set 
aside $750 for dependents. (1) Where 
any person dies intestate as to his 
personal estate, or any part thereof, 
the surplus, after payment of funeral 
expenses, charges of administration 
and debts, shall pass and be dis- 
tributed among the same persons and 
in the same proportions, to whom 
and in which real estate is directed 
to descend, except as follows: 

“(a) An alien may be a distributee 
as though he were a citizen. 

“(b) Personal property or money 
on hand or in bank to the amount of 
$750 shall be exempt from distribu- 
tion and sale and shall be set apart 
by the appraisers of the estate of an 
intestate to his widow and infant 
children, or if there is no widow, to 
his infant children surviving him. A 
like amount of property or cash shall 
be exempt from distribution and sale 
and shall be set apart by the ap- 
praisers to the surviving infant chil- 
dren of a widow who dies intestate. 

“(2) The appraisers shall state in 
their appraisement the money or the 
articles and value of each, set apart 
by them to the widow or infants, 
separately from the articles appraised 
for sale. If the widow or anyone 
authorized by her in writing is present 
at the time of the appraisement, she 
may make her selection out of the 
property appraised to the amount of 
$750 and the appraisers shall so re- 
port. 

“(3) This section applies to cases 
where the husband dies, testate and 
the widow renounces the provisions 
of the will as provided by KRS 
392.080.” 
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With reference to the State Bar 
proposal regarding “Exemptions to 
Surviving Spouse and Minor Chil- 
dren”; also the “Secondary Exemp- 
tion to Surviving Spouse,” it is our 
recollection that the reason given by 
the State Bar Committee for the 
inclusion of these two provisions in 
lieu of our present exemption and 
homestead statutes was that they had 
eliminated dower. Since your Com- 
mittee’s recommendations do not dis- 
turb and vastly increase the dowable 
interest, we see no necessity for dis- 
turbing our present exemptions and 
homestead statutes or allowing any 
so-called secondary exemptions. 

Addressing ourselves further to 
the State Bar Association proposal 
entitled “Deduction from Exemption ; 
Procedure for Determining,” where- 
in, tersely, they visualize the ascertain- 
ment of the value of property, realty 
and personalty, which has inured to 
the benefit of the surviving spouse by 
reason of survivorship -transactions 
between the husband and the wife, 
which survive as an estate in his or 
her hands, and deducting the value 
of same from the inheritable interest 
received under the statute, we again 
come to the awkwardness of statutory 
enactment without, as it appears to 
your Committee, any fundamentally 
sound reason behind it, and a visvali- 
zation of the difficulties, labor, and 
excessive cost of administering its 
mechanics. We can no more clearly 
emphasize our objection to this pro- 
vision than to test its application by 
a few pointed questions, and here 
they are: 


1. How burdensome a search would 
be necessary to determine what 
property remained of survivorship 
transactions even in the county of the 
deceased’s residence after the de- 
cedent’s death, involved with out- 
standing various liens, all of which 
would have to be accurately assembled 
as to each segment of property? 


2. What method of investigation 
would produce accurate knowledge of 
all other such transactions between 
husband and wife during their life 
time in other and foreign bailiwicks? 

3. What other powers of omnis- 
cience would enable executors and ad- 
ministrators to determine without a 
murderous cost equitable values of 
such holdings? 

4. What would be the effect on title 
to survivorship property in the hands 
of others if through ignorance or pre- 
meditated fraud omissions of such 
survivorship holdings from such set- 
tlements worked a disability to other 
beneficiaries that a court might re- 
dress? 

5. The county court for a statutory 
period and the chancery for fraud or 
mistake can indefinitely open settle- 
ments; and if the aggrieved be under 
disability our real property rights 
would have to stagger under an age- 
old threat. 


So far we have under this provision 
only rambled through the realm of 
real property possibilities. How are 
we to start to administer this provision 
in the domain of personalty whereof 
nothing is known of a dead man and 
his wife’s affairs. ‘The obvious answer 
is “Ask the surviving spouse and give 
the county court the right to pro 
nounce absolution for all sins of per- 
fidy contemplated under such a pro 
cedure.” Our conclusion is best ex- 
pressed by the radio gag, “We would 
not like it even if it were good.” 

e 


Under our idea the elaborate mz 
chinery devised in the State Bar treat: 
ment of our present dower statutes, 
KRS 392.020, 392.040, and 393.070, 
and the radical changes and repeals 
suggested there, would be unnecessary 
except to delete the “1/3 for life” 
provisions in KRS 393.020, and sub- 
stitute in its place the followimg 
language: 
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—— 


“An undivided one-half interest in 
fee simple,” 


followed by a verbatim reproduc- 
tion of the Statute’s present verbi- 
age, thereby preserving dower as 
an inchoate right only during cov- 
erture to a 1/2 interest in fee, which 
ripens into a vested estate at death 
in the surviving spouse. The statute 
so amended would read as follows: 


“392.020 (2132) Surviving spouse’s 
interest in property of deceased 
spouse. After the death of either the 
husband or wife, the survivor shall 
have an undivided one-half interest 
in fee simple in all the real estate 
of which the other spouse or anyone 
for the use of the other spouse was 
seized of an estate in fee simple dur- 
ing the coverture, unless the survivor's 
right to such dower or interest has 
been barred, forfeited or relinquished. 
The survivor shall also have an abso- 
lute estate in one-half of the surplus 
personalty left by the decedent.” 


We suggest that the fractional 1/3 
now provided in KRS. 392.050 cov- 
ering surviving spouse’s right during 
settlement of an estate in rents, be 
raised to one-half of the rents to cor- 
respond with the increased interest 
she acquires in the proposed dower 
statute, which would then read as 
follows : 


“392.050 (2138) Widow's rights 
pending assignment of dower. The 
widow shall be entitled to one-half 
of the rents and profits of her hus- 
band’s dowable real estate, from the 
time of his death until dower is as- 
signed, and she shall hold the dwelling 
house, yard, garden, the stable and 
lot in which it stands, and an orchard, 
if there is one, adjoining any of the 
premises aforesaid, without charge, 
until dower is assigned her.” 


We vigorously protest the State 
Bar’s proposal to repeal KRS 392.030 
and 392.120, which are designed to 


buttress good faith between the hus- 
band and wife in handling their re- 
spective property rights during cover- 
ture. 

* 

In order to simplify and make con- 
sistent our treatment of the respective 
rights of the husband and wife, we 
propose to amend KRS 392.080 under 
which now only the widow can re- 
nounce, by inserting by amendment 
language which will include such right 
in favor of the husband, the statute 
as re-drafted for this purpose only, 
will then read as follows: 


“392.080 (1404) Spouse may re- 
nounce will; when devise or bequest 
is in addition to dower. (1) Except 
as provided in Subsection 2, when a 
surviving spouse claims his or her 
dowable and distributable share of a 
deceased spouse’s estate he or she 
shall be charged with the value of any 
devise or bequest under the will; or 
may though under full age, relinquish 
what is given by the will and receive 
his or her dower and distributable 
share as if no will had been made. 
Such relinquishment shall be made 
within twelve months after the pro- 
bate and acknowledged before and 
left for record with the clerk of the 
court where probate was made or 
acknowledged before a_ subscribing 
witness and proved before and left 
with the clerk. If, within these 
twelve months an appeal is taken 
from the judgment of the county court 
probating the will, the surviving 
spouse need not make such relinquish- 
ment until within twelve months suc- 
ceeding the time when the appeal is 
disposed of. 

“(2) Subsection (1) does not pre- 
clude a surviving spouse from re- 
ceiving his or her dowable or dis- 
tributable share in addition to any 
devise or bequest made by the will 
if such is the intention of the testator, 
plainly expressed in the will or neces- 
sarily inferable from the will.” 


(Continued on page 16) 














Why Wait Longer? 


There’s an ANNOTATED EDITION of the new Kentucky Revised Statutes 
ready. It’s the finest edition of the Kentucky Statutes ever published. 


It is the only ANNOTATED EDITION of the new Statutes, and 
. . this is important . . . the annotations are authoritative and 
reliable. They are the valuable interpretations of Judges Dietzman, 
Seymour, and Carroll . . . outstanding Kentucky lawyers, thor- 
oughly familiar with their native Kentucky law. 
It is the only edition of the new Statutes that will be kept to date 
with a Statutes Service. As a Kentucky lawyer you know that you 
should not try to get along without an accurate, up-to-date 


Statutes. 


BALDWIN’S ANNOTATED “KRS” is a REALITY. Analyze the situation 
objectively . . . evaluate fifty years’ experience in faithfully serving the Bar 
of Kentucky . . . and you'll know that you can depend upon BALDWIN’ 
ANNOTATED “KRS” now—as well as in the future. It will be the founda- 
tion book of Kentucky statute law ‘or many years to come. 


Look ahead . . . and order today your copy of BALDWIN’S ANNOTATED 
KENTUCKY REVISED STATUTES. 


Don't Wait Longer! 


BANKS-BALDWIN LAW PUBLISHING COMPANY 
Oldest Law Publishing House in America—Est. 1804 
CLEVELAND 


























Dear Ma: 


I have been in one hot fight, not 
a big one like you read about in the 
newspapers, but a pretty hot one just 
the same. There were two on our 
side, me and one other fellow. There 
were five of them. When the fight 
was over there were still two of us, 
but none of them. My pal and me 
got a good many pats on the back 
after the fight, but we do not think 
that we are entitled to be made heroes 
of. We got in a tight place and we 
had to kill the enemy or get killed, 
and as long as some of us had to die 
for his country we preferred that they 
die for their country than we for ours. 

You know that I never did want to 
get into this war. I wasn’t mad at 
anybody. And I knew that you and 
Pa and little Joe would have a hard 
time getting along without me. I am 
sorry that you had to sell the cows, 
but I know it was too much for you 
to milk and feed them. Pa’s rheuma- 
tim would not permit him to help 
and Joe is too little to be much help. 
Has he had to quit school yet? 

No, I didn’t want in the army, 
but when my number came up and the 
man said come on, there were two 
things that made me accept the sum- 
mons as fate had decreed. I felt it 
was my duty and I realized that a 
powerful government like ours had 
so much power that resistance would 
be a mere futility. We get newspapers 
over here, we listen to news broad- 
casts and we know what is going on 
at home. I was thinking of Will 
Frakes, the fellow who runs the 


engine between Flat Bottom and Hol- 
low Rock Junction. He is no older 
than I am and he has not a soul in the 
world dependent on him, like I had 
you and Pa and little Joe. I won- 
dered if he would strike with the other 
railroad workers when they were 
talking about it. He is such a strong 
union man that I know he would if 
his union boss called on him to do 
so. Then I got to thinking about 
Horace Trevor, he and I are the 
same age. We went to school together 
and when I took over our farm he 
went to work in the Big Eddy coal 
mine. He is a union man, too, and 
he walked out and quit his work when 
his union boss told him to. I won- 
dered if either one of these fellows 
think I like this job of soldiering. Do 
they think I am doing this because I 
want to—do they think that I am sat- 
isfied with the pay I get? And what 
would they say if me and a lot of 
other fellows just like me would say, 
“We are noi going to soldier any 
more unless we get more pay, shorter 
hours, and better working condi- 
tions?” We would rather sleep in a 
bed, or even in Will Frakes’ engine 
cab or the Big Eddy mine than in a 
muddy fox hole with death-dealing 
bullets singing over our heads, but 
the thought of quitting our jobs never 
occurs to any of us. 

I know that the man in Washing- 
ton is powerful enough and strong 
enough to take me away, put a gun 
in my hand, and make me charge a 
machine gun nest when some other 
fellows are trying to kill me, and I 
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recognize that power and the futility 
of trying to oppose it. What’s more, 
that same man in Washington makes 
me do it for the pay he is willing 
to pay me. Now what I can’t under- 
stand is this, if the man in Wash- 
ington is powerful enough to make 
me do this, why can’t he make Will 
Frakes get on that engine and stay 
there as long as he is needed? Why 
can’t he make Horace Trevor get in 
the Big Eddy mine and dig, dig, dig 
like he makes us shoot, shoot, shoot? 
This same thought is going through 
the minds of a lot of the fellows over 
here and none of them can under- 
stand it. We think maybe that be- 
cause there are so many Will Frakés 
and so many Horace Trevors that 
the man in Washington is afraid to 
use the power we know he has, but 
there are more of us than all the 
Will Frakes and Horace Trevors 
combined and when we get home we 
are going to see if something can’t 
be done to put some iron into the 
man in Washington. I’ll bet we do 
it, too. 
Yours, 
PAUL. 


Recently in one of Kentucky’s coun- 
ty-seat towns, just as night was tu’n- 
ing into day, there was a group of 
young men talking quietly together. 
Some had bundles under their arms 
and a few carried small, garishly new 
handbags. A few tear-stained women 
were with them, and occasionally one 
could pick out an older man well 
past middle age silently looking on. 
The secretary of the draft board ap- 
peared, with a paper in his hand, 
from which he in a sonorously com- 
manding voice called the roll. Most 
of the young men whose names were 
called answered, “Here,” some simply 
said “Present.” An empty bus, with 
the word “Special” in the glass case 
over the front, rolled up. Into the 
bus one by one unfalteringly filed the 


group of young men, the door 
slammed shut, and the bus rolled 
away. The small group of friends 
and relatives, some of the women 
dabbing at their eyes with handker- 
chiefs and the faces of the men clearly 
bearing the mark of suppressed emo- 
tion, silently walked away. That was 
all. The boys were off to war. It 
would be a long time before any of 
them came back, some of them never 
would and those of them who will get 
back will come loaded with a wealth 
of experiences which will have 
changed their whole lives. There was 
not a strain of martial music, there 
was not a single tap of a drum, there 
was not a bugle call, not even a flag 
was displayed; there was not an in- 
spiring song, not even a publicly ex- 
pressed Godspeed or good luck. An 
indifferent public lay abed when these 
boys left to offer their all on the altar 
of freedom’s cause. 


We learned in the first world war 
that the “1” had been knocked out of 
glory. Yet we know that the strajns 
of a military band are all-inspiring. 
We know that the waving of the Stars 
and Stripes gives expression to pa- 
triotism. If this were not true, we 
would do away with our regimental 
bands and cease our homage to the 
flag, and the Scottish Highlanders 
would cease to take a bagpipe player 
on the raids into enemy territory. 


What has become of the band 
music, the flag waving and patriotic 
speech making with which we have 
always sent our boys off to war? 
Have we become such realists that 
sentiment no longer plays a part in 
our lives? 


The boys who leave to fight this 
war are entitled to know that the 
public, their homefolks, appreciate 
their going, share their hopes, and 
wish them well. The homefolks do 
do this but it needs expression, an 
if we express it, the boys will make 
better soldiers and better - fighting 
men more convinced of the justness 
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of their cause. They will leave know- 
ing that the heart of the nation goes 
with them. Let’s have a little more 
speech making and flag waving and 
band playing! 


We are tempted to conclude that 
Andrew H. Brown’s definition of an 
income tax return is correct. He said 
it was just a piece of paper with a 
lot of figures on it. 


This war will not be completely 
won until the American people can 
point to the place where Tokio was. 


Every now and then in the course 
of practicing in the legal profession, 
evidence of unethical practice rears its 
ugly head, and sometimes this evi- 
dence points not only to unethical 
practice but to actual-law violation. 
Most often it points to subornation of 
perjury. Sometimes a witness will say, 
“Mr. So and So,” referring to some 
lawyer, “told me not to tell that,” or 
“Mr. So and So said that I could 
make something if I would forget.” 
Such statements occur in depositions 
or from the witness stand. More 
often than not we pass them off with- 
out any investigation or further in- 
quiry. Maybe it is because we do 
not believe the statement, or maybe it 
is because we have no desire to get 
a fellow member of the bar into 
trouble, or maybe it is just laziness in 
that we do not desire to get into litiga- 
tion where the only possible profit 
gained is the betterment of the bar 
as a whole and the reaping of enmity 
which is undesirable. 


Should we permit such reasons to 
deter us from what we very well 
know to be our duty? The public 
or even a bystander who hears the 
statement does not weigh it as evi- 
dence as a lawyer would. He con- 
cludes without hesitancy that Mr. So 


and So has bought a witness or has 
tried to do so. It is but one short 
thought step further for this by- 
stander to conclude that such is the 
common practice among members of 
the profession, and having so con- 
cluded when he has a case seeks to 
have his lawyer do what he believes 
to be the common procedure in the 
profession. 


When such things occur the bar and 
the public are entitled to know the 
truth. If there is any foundation in 
fact the bar is entitled to be rid of 
the offending lawyer, because he is 
a menace to the good relations be- 
tween the bar and the public. If there 
is no foundation in fact, the slurred 
or slandered lawyer is entitled to 
vindication. All of us overlook too 
many such instances. 


Walter Winchell tells this story: 
“An irritable man pushed a strap- 
hanger near him, ‘Don’t crowd me,’ 
he scolded. ‘Sorry,’ said the other, ‘I 
lost my balance.’ . . . ‘Why aren’t you 
in uniform?’ persisted the sourpuss, 
‘I have a son at Guadalcanal!’ ... 
‘That’s very nice,’ said the other 
(turning to show an empty sleeve), 
‘the next time you write to your boy 
ask him to try to find my right arm.’ ” 


Another story going the rounds is 
that of a young Englishman in perfect 
health who walked the streets daily 
dressed in civilian clothing. He was 
the subject of jibes and jeers and in- 
sults because he was not in the army. 
Insulting remarks and meaning 
glances were directed toward him at 
all times. Citizens sought to make 
life unbearable for him. He endured 
it all without reply or without taking 
offense because he knew what his 
tormentors did not know, that he 
was a captain in the British Army 
on a secret mission of great im- 
portance which necessitated the dis- 
carding of his uniform for a while. 
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A young American was subjected 
to suspicious glances and uncompli- 
mentary remarks because of his ab- 
sence from the army, but he couldn’t 
hear the remarks and had to endure 
the glances. His right eardrum had 
been destroyed by cannon fire and his 
left ear had been severely injured. He 
held a medical discharge from the 
Army. 

Better be mighty careful and know 
whom you are slurring before you 
accuse anyone of being a slacker or 
dodger or criticise him for being out 
of uniform. 


The Louisville Times in its issue 
of January 17th has a news article 
captioned ‘Ever Lend a Pal a Murder 
Mystery Book? You Can Be Jailed 
Under Kentucky Law.” The article 
then goes ahead to call attention to the 
statute prohibiting the sale and dis- 
tribution of crime stories, and gives 
the reaction of various. prominent 
citizens when advised of the iaw. 

There is nothing new about this 
statute. It may have been a useful 
one when it was passed in 1894, but 
today it seems foolish. The Journal 
has previously called attention to it, 
in its issue of December, 1937, Vol. 
2-No. 1, page 15. The Statute is 
now Section 436.110 KRS, and was 
formerly Sections 1353 and 1354 of 
Carroll’s Statutes. We know the 
statute was not overlooked by the 
Revision Commission because the two 
sections of Carroll’s Statutes are con: 
solidated into one in the Revised 
Statute. 

The statute makes a circuit judge 
seem foolish when he advocates to a 
grand jury the enforcement of all 
Jaws with equal vigilance. 


am 


Two tobacco farmers were watch- 
ing the auction of the tobacco crops. 
The auctioneer would hesitate a mo- 
ment at each basket loaded with the 


cream of Kentucky Burley, chant a 
sing song ditty and pass on to the 
next basket. One of the farmers 
said to the other, “I never can under- 
stand what that fellow says when he 
sells a basket.” The other replied, 
“I know what he said when he sold 
mine.” “What did he say?” asked his 
friend. “Toodledum, toodledum, to- 
odledum, toodledum, sold to Ameri- 
can.” 

We guess he knew what the auc- 
tioneer said. 


Report of Special Committee 
(Continued from page 11) 


_ We submit for earnest considera- 
tion an amendment to this statute long 
overdue, in the following language: 


“No exercise of this provision shall 
effect title to property of the deceased 
in the hands of a purchaser for value 
unless exercised prior to such transac- 


tion.” 
. 


There is little time left before the 
Legislature meets and we believe that 
the. simplicity of our approach can 
be used to amend our law as it should 
be, 2nd would not meet with any wide 
opposition. But we are not imbued 
with any idea that we should be con- 
sidered the last word in such an im- 
portant task and seek the fullest 
criticism. 

Respectfully submitted, 


SPECIAL COMMITTEE, 
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UTORY CHANGES 


Winfield L. Waters 
Stanley Newhall 
Oscar Bader 

Henry W. Bryan 
Jno. C. Wickliffe, Jr. 
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Secretary 
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To the People of Kentucky 


By GEO. M. BIBB 


EDITOR’S NOTE: This article by Judge Bibb was written 
at Frankfort, August 5th, 1815, almost one hundred and twenty- 
nine years ago. The attention of the Journal’s editor was called 
to this article by Mr. William R. Gentry, of the Bardstown 
Bar, who says, “It is of such quality as to command respect of 
every citizen whether doctor, lawyer, or merchant. Lawyers 


and judges who will take the trouble to read it will find pleasure 
and an exaltation of pride as members of the profession.” What 
Judge Bibb had to say more than a century ago is as applicable 


now as it was then. Judge Bibb must have, at some time, been 
plagued by an adversary who talked long and loud and said 
nothing, a habit more prevalent with lawyers of the past than 
now. 

This article has lain hidden in the sheep-bound volumes on 
the shelves of most lawyers, lo these many years, without being 
brought to light. We deem it a gem well worth space in the 
Journal. The original of the article may be found on page 3 of 


1st Bibb. 


To you I dedicate the following 
reports, undertaken for the common 
benefit of us all. It is to your interest, 
not less than mine, that the rules of 
property should be known and perma- 
nent. 


The claims to lands in this state are 
founded in statutes which leave very 
much to be supplied by the discretion 
of the judges. Their former decisions 
are the main stays you have upon the 
future exercise of this discretion: and 
as yet, most of these decisions are ac- 
cessible only to a few, and even to 
those in such a cumbrous state as to 
render them of little use, compared 


with the recurrent demands. As the 
principles settled in most of the land 
cases are to be found only in the de- 
cisions of your own courts, surely it 
is of the highest importance that such 
decisions should be made public. 
Nor is it of little importance to 
have the decisions of the court pub- 
lished in cases other than those re- 
specting conflicting claims to land. 
The mind and ingenuity of man is 
not stationary: new subjects of prop- 
erty, new species of contracts, and 
new modes of evading the laws, are 
continually introduced into society. 
New rules to regulate these must be 
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made, either by statute, in which 
much must be left, from necessity, 
to the discretion of the courts; or by 
the judges, from analogy and the 
equity of the old laws. So that in 
framing the rules by which men, their 
rights and their wrongs, are to be 
tested, the decisions of the courts are 
not less operative than the acts of the 
legislature. The decisions of the 
court of the last resort, ought there- 
fore to be as public as the acts of the 
legislature. In fact the publication of 
them is of such general concern, and 
of such necessity, that it should be a 
public expense. How can you expect 
your judges to decide according to 
established rules, if they are not furn- 
ished with the means of learning those 
rules? 


But you complain of the multiplicity 
and intricacy of the laws already pub- 
lished. Do you want a code of laws 
which every man can carry about him, 
and understand without study? The 


spirit and inevitable effect of such a 
code may be abridged to one sentence: 
“Humble your persons before a des- 
pot, render up your lives and your 
property at his will and the pleasure 


of his ministers! ! !” You cannot 
bear such a state of slavery. You wish 
to live as freemen, enjoying the fruits 
of your industry. To enjoy these 
blessings, and to protect and secure 
them for yourselves and your chil- 
dren, you must have laws: 


Ist. To unite the general forces of 
your state, for common defense; to 
define the powers of your rulers, and 
to regulate the mutual relations of the 
rulers and the people—called political 
law. 

2d. To regulate the conduct of your 
state towards other states, and of 
other states towards yours—called the 
law of nations. 

3d. To regulate the conduct of 
citizen towards citizen—called civil 
or municipal law. 


All these have mutual relations and 
dependancies, and embrace such a 
variety of men, actions, and things, 
that it is impossible to comprise the 
rules necessary and proper within a 
pocket volume. 


A multiplicity of laws is inseparably 
connected with political and civil 
liberty. To enjoy liberty you must 
bear the inconvenience of the laws 
necessary to its existence. Liberty 
cannot consist with the power of act- 
ing according to unrestrained will and 
appetite; because the wills and appe- 
tites of men would clash, and the 
strong and artful would subdue the 
weak and artless. Rational _ liberty 
consists in the power of acting ac- 
cording to a will conveniently circum- 
scribed. Man has angry passions and 
a disposition to appropriate the in- 
dustry of others to his own use and 
pleasure. To set a proper restraint 
upon his passions and dispositions, 
so as to make them subserve the gen- 
eral good, and the rights of each in- 
dividual, is the proper object of gov- 
ernment, and constitutes the science 
of legislation. 


Your form of government acknow- 
ledges an equality of rights, and en- 
deavors to arrange and distribute the 
powers of government in such man- 
ner as that they shall consult the 
peace, safety, and happiness of the 
people. It is wisely planned, and I 
would not have you hazard the ex- 
periment to amend it. You have much 
to lose, and but little to gain, in such 
an attempt. 

But under this established form of 
government, much depends upon 
yourselves. The constitution is on 
paper, and men are the agents by 
whom its action on the people is to 
be given and regulated. These agents 
are to be chosen by you, either di- 
rectly or indirectly. What would it 
avail, to have a good government in 
form, but a bad one in fact; a good 
constitution, but a bad administration. 
The wisest ‘plans will fail of success, 





KENTUCKY STATE BAR JOURNAL 19 





when fools and knaves shall be allotted 
to execute them. Upon the legislature 
the character and effect of the ad- 
ministration greatly depend. They 
make the laws, create the offices, and 
fix the compensation of the officers 
who are to aid in executing the laws. 
They give or withhold the supplies 
of men or money necessary to enable 
the governor to have the laws faith- 
fully executed. The rights of election 
have been given to you by the con- 
stitution in trust and confidence that 
you will select the wise and the virtu- 
ous to represent you. If you abuse 
this trust, you fail in your duty, to 
your government, to yourselves, and 
to posterity. 

What benefit would result from 
wholesome laws, if those laws were 
not administered? The miser with 
heaps of gold lives without comforts 
and conveniences, because he is afraid 
to apply his money to its proper use. 
The laws of themselves are but dead 
letters: to give them life and activity, 
you must have proper men to make 
them known, to hear and determine 
all transgressions of the law, and to 
punish the offenders. Upon a faith- 
ful, energetic administration of the 
laws, your liberty depends: for liberty 
consists (when government is well 
organized) in the power of doing 
whatever the laws permit, and in not 
being constrained to do that which 
the laws do not require. Disagree- 
ments constantly arise, as to what the 
laws require, permit, or forbid; and, 
as no man is fit to decide in his own 
case, judges are appointed to decide 
all controversies. 

The office of judge is a high trust 
and confidence, most intimately con- 
nected with personal liberty and the 
tights of property. The wealthy de- 
sire a well appointed judiciary, be- 
cause they wish the rules of property 
to be known and steady. And yet 
they are not likely to suffer so often 
by a weak judiciary, as men in 
middling and lower circumstances. 


Favor and influence are the never 
failing attendants on riches—and they 
can procure the most learned and 
eminent counsel. These advantages of 
the wealthy can be held in check only 
by like influences, or by a court su- 
perior to such influence. Before a 
weak court, in a controversy with 
men in moderate circumstances, the 
wealthy have the advantage. To men 
in moderate and indigent circum- 
stances, a well appointed judiciary is 
all important. The possession of 
wealth is the possession of the means 
of protecting that wealth from un- 
just invasion; the rights of acquiring 
property, of labor, of industry, and 
of personal liberty, want the protec- 
tion of courts of justice. When the 
facts are fairly stated, the deficiency 
of counsel is supplied by the intelli- 
gence of the court. 


If judges are ignorant and dull, 
they are more liable to the impressions 
of able and ingenious counsel. As in 
the material world, the softer sub- 
stances yield in collision with the 
harder; or as the gross pig of metal 
is fused by the application of heat, 
and fashioned by the hand of the skill- 
ful artist: so in the intellectual world, 
the softer and inactive yield to the 
more vigorous; and the gross, leaden, 
uninformed mind is melted by the 
fire of genius, and moulded by elo- 
quence to its purpose. If judges are 
learned, they are more likely to be 
impartial: prejudice and partiality are 
the creatures of ignorance; they are 
dispelled by learning, like the fogs of 
night by the rays of the sun. Judges 
should be learned, in theory and in 
practice—in abstract principles, and 
in matters of fact—in books of let- 
ters, and in the book of human na- 
ture—in morality, and in the ways of 
men and their modes of transacting 
business. They should be of an in- 
dependent cast of mind, and of solid 
integrity; for they are called to de- 
cide between men in power and the 
people, between men of wealth and 
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influence and of friendless poverty. 
They should have such salaries as 
are adequate to their comfortable and 
independent subsistence: that so, they 
shall be under no necessity to divert 
their minds from their duties, nor en- 
gage in that commerce, traffic, or 
speculation, which would involve 
them in many contracts, and make 
them feel an individual interest with 
one or other of the parties before 
them. They should be studious; be- 
cause legislation is not stationary, but 
progressive. They should be patient 
and diligent ; that causes may be fairly 
investigated, and yet decided with as 
little delay as consists with a fair 
trial. 

Do you complain of the much 
speaking of lawyers, of the delays in 
courts, and the multiplicity of suits? 
Charge not these to the account of the 
profession of the law. Lawyers, like 
other classes of men, use the means of 
thriving in their calling. Those means 
depend much upon the intelligence 
or the ignorance of your judges. 
Rambling thoughts, impertinencies, 
long hollow harangues with noisy 
voice from empty head, are not the 
means of thrift before the skillful; 
such brazen coin may be passed upon 
the ignorant. If lawyers talk without 
mercy, and of things not pertinent to 
the case, the greater is the fault of 
the court that permits. If suits are 
tedious, the fault is with those ap- 
pointed to administer the laws; that 
not knowing the laws, nor their pow- 
ers, they cannot exercise those which 
are lawful for the dispatch of busi- 
ness. If suits multiply vexatiously, 
the fault is, that the rules of property 
are not well understood, nor properly 
executed; the conflict between right 
and wrong appears so equal, that those 
in the wrong will choose to take the 
chance of war. 

Do not cherish prejudices against 
lawyers as a Class. They have been 
in all free governments the friends 
and supporters of liberty, exposing 


the corruptions of ministers and the 
prostitution of judges. They are 
necessary to bring the ministers of 
the law to an account for oppression 
in office, to warn judges of their duty, 
to apprise the people of their rights, 
to defend them against the encroach- 
ments of unconstitutional power, to 
detect the frauds of the knavish and 
artful upon the honest and simple; 
they are useful in the general ad- 
ministration of the laws. 

If litigation abounds and suits are 
tedious, if fickleness and inconstancy 
are visible on your statute book, and 
restlessness and impatience pervade 
the general body of the people, you 
can apply the corrective. Elect men 
to represent you who are neither 
demagogues, fostering prejudices en- 
gendered in ignorance and _ tending 
to licentiousness, nor’ time-pleasers, 
preferring a momentary local popu- 
larity to the permanent interests of 
the country. Elect men who are wise 
to know, and virtuous to pursue your 
interests; firm against senseless and 
tumultuous clamors, with a spirit to 
demand and pursue reform where ref- 
ormation is proper. Let them es 
tablish salaries competent to retain 
men of the first talents and known 
integrity in the important offices of 
the government—reform the judiciary 
by lopping off the useless branches, 
and infusing a new portion of health 
and vigor into the system—give the 
judges time and opportunity to ac- 
quire a knowledge of the laws, so 
that ignorance or neglect of duty can 
find no palliative but gross stupidity 
or shameful laziness; and when either 
of these charges are fixed upon a 
judge, it will be high time to remove 
him from office. When judges are 
studious out of court, diligent in court, 
and capable of imparting information 
to the bar, lawyers will speak less 
from choice or compulsion, the busi- 
ness will be dispatched, justice will 
be administered without favor or af- 
fection to the poor and to the rich, 
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order and the reign of the laws will 
be established, and equal liberty and 
general confidence in the rights of 
property and of industry, will be the 
necessary consequence. 

Good men obey known laws out of 
respect for the laws, and from the 
love of order and tranquility. Where 
they do not know the law, their gen- 
eral conduct is in conformity to the 
law, because it is founded on reason 
and good morals. Bad men obey 
known laws through fear; and, where 
that does not operate, their general 
conduct is in opposition to the law. 
Hence, good men have a common 
interest in seeing the laws faithfully 
executed. Bad men do not desire that 
the laws should be executed: in aiding 
to execute them, they are acting 
against themselves. 

Reflect seriously upon the im- 
portance of a proper and discreet ex- 
ercise of your right of suffrage, and 
upon the deep interest you have in a 


well organized, well appointed ju- 
diciary, in its character too solid and 
independent to yield to the purposes 
of corrupted power, or to the in- 
sidious influence of wealth. That 
this counsel may the better claim your 
respect, I assure you that the thoughts 
I have herein ventured to publish are 
not original to me. They were the 
thoughts of men, whose benevolence 
embraced the human family, whose 
bosoms glowed with a holy enthusiasm 
for liberty; who either attracted the 
jealous, watchful eye of arbitrary 
power, or died martyrs to the cause 
of freedom by the sentence of a 
court prostituted to kingly and min- 
isterial influence. 

Impress these counsels upon your 
memory, and instill them into the 
minds of your children. 

GEO. M. BIBB 
Frankfort, 
August 5, 1815. 





Opinions of the Attorney 
General's Office 


Search of restaurants selling beer 
for persons who might be intoxicated 
is not within the legal rights of police- 
men unless they have a search war- 
rant and information as to crimes. 


The following opinions of the At- 
torney General’s office have been de- 
livered since the last issue of the 


Journal. 
e 


The majority of the members of 
a city council and not a majority of a 
quorum present is necessary to enact 
an ordinance. 

* 


It is unnecessary for county at- 
torneys to be present and take part 
in the prosecution of offenders in 
inferior courts in order to collect the 
$5.00 portion of court cost allotted 
to them. 


A county has no right to give away 
a jail. 
. 
It is illegal to use city funds to 
provide club rooms and sleeping 
quarters for Service Men. 


* 
The State law imposes no license 


fee on churches conducting rummage 
sales. 





Divorce and Alimony Practice 
Involving Soldiers and Sailors 


By MARCUS C. REDWINE 
Of the Winchester Bar 


EDITOR’S NOTE: Mr. Redwine is a member of the Win- 
chester Bar and a member of the Board of Bar Commissioners. 
He is a graduate of Eastern State Teachers College, an L.L.B. 
from the University of Kentucky, and a former professor of 
political science at Kentucky Wesleyan College. 


Divorce cases in all our courts have 
increased greatly. The practice con- 
tinuously involves the Soldiers’ and 
Sailors’ Civil Relief Act (Title 50, 
U.S.C.A. Appx. 9, F.C.A., 1940, and 
Amendments), enacted by the Con- 
gress to protect the rights of men in 
the military and naval service of their 
country. 


The purpose of the Act was said 
in Bowsman v. Peterson (1942, D.C.), 
45 F Supp. 741, to be prompted by 
at least two considerations: 


First. “The maintenance in the 
armed forces of a reasonable measure 
of that unbothered serenity and se- 
curity in respect of personal responsi- 
bilities which effectively promote 
military efficiency and the national 
defense; and secondly, the assurance 
that in the field of individual justice 
no advantage in judicial proceedings 
by or against a soldier or sailor will 
result from his absorption in his coun- 
try’s defense.” 


These are high and noble purposes, 
eloquently expressed and beyond the 
reach of the critic to deny or over- 
come. 

In one state the highest court said 


that the defendant about to be in- 
ducted should 


“facilitate the work of the court in 
the forum where such defendant's 
litigable interests are pending” by 
having his case disposed of before he 
is inducted, especially if he knows in 
advance he is to leave, and he should 
not be absent “by deliberate design to 
avoid consequences of litigation.” 
Glick v. Wade, etc., 172 S.W. (2d) 
Ark., 929; Boone v. Lightner, U. S. 
(1943), 87 L. 3d (Adv. 1099) 6 
Sct. 1223. Of course not even a 
soldier or sailor should be allowed to 
thwart or defeat the due and legal 
processes of our civil courts. 


The requirements of the Civil Re- 
lief Act with respect to the con- 
tinuance of actions, where one of the 
parties is in the military service and 
his presence at the trial is necessary, 
to his proper defense to, or prosecu- 
tion of, the action, was held in Batts 
v. Little, 23 S.E. (2d) 41 (N.C.), 
to require something more than a 
mere postponement of trial for the 
current term. While he may not de- 
feat justice by voluntary or enforced 
absence, yet his rights must be jeal- 
ously guarded. 


The New York court went far 
when it ordered proof taken, and re- 
quired the soldier in camp to testify 
by deposition, and showed extraordi- 
nary consideration to plaintiff and 
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children. It was in Clarke v. Clarke, 
25 N.Y.S. (2d) 64, that it was held 
that an order of allowance to the wife 
and children may be increased, since 
defendant-soldier was making almost 
$84.00 net, and that “provision must 
be made for his family.” The court 
ordered proof taken, either by affidavit 
or deposition, and held that the 
soldier could come to court to testify 
or give his deposition while at camp. 
In applying the Soldiers’ Civil Relief 
Act this case goes further than any 
of the hundreds we have read, with 
the possible exception of the McGlynn 
case, post. 

The federal statute (Civil Relief 
Act) is not to be applied to every 
situation merely because a person is 
in the Army or Navy, for it must “not 
be employed as a vehicle of oppres- 
sion or abuse,” and, “needless and 
unwarranted use will not be per- 
mitted, but justice shall be ac- 
complished.” Hunt v, Jacobson, 33 
N.Y.S. (2d) 661. Each fact situa- 
tion must be carefully considered. 


As held in Pope v. U. S. Fidelity, 
etc., 21 S.E. (2d) 289 (Ga.), plaintiff, 
a soldier in the Army, was held not 
entitled to stay of judgment, because 
the provisions of the Act only apply 
when it appears the ability of the 
soldier to comply with the judgment 
is materially affected by his military 
service; and he is not entitled to the 
protection of the Act if he can con- 
duct his defense. Courts should be 
certain the absent soldier cannot pre- 
sent his defense and claim. 


The affidavit about military service 
of defendant is not required to be 
absolute. In Oliver v. Oliver (1943) 
(Ala.), 12 So. (2d) 852, a wife, ask- 
ing a divorce from her husband, filed 
an affidavit to the effect that her hus- 
band was a non-resident of the 
State, that she had been unable to 
locate him, and that he was not a 
member of the armed forces of the 
United States, because he was physi- 
tally disabled for military service. It 


was held that the allegations of her 
affidavit were sufficient to entitle her 
to relief, and that she met all the 
requirements of the law. It was also 
held that there was no inconsistency 
in the wife’s statements that she did 
not know the whereabouts of her hus- 
band and that he was not in the armed 
forces, in view of the statement that 
he was physically disqualified for 
military service. Dismissal of her suit 
by the lower court because of ap- 
parent inconsistency in her affidavit 
was held error on appeal. 

A retired army officer has been 
held not be entitled to the protection 
of the Act, 


“because ‘military service is defined 
as federal service on active duty.” 
Lang v. Lang, 25 N.Y.S. (2d) 775. 


The Supreme Court of California 
has held that the Act does not apply 
in a case where 


“there is no default of appearance.” 
“If the soldier has appointed his own 
lawyer to protect his interest, then 
he has an attorney of record and can- 
not complain that he was not repre- 
sented,” for “there is nothing in the 
Act . . . requiring the court to disre- 
gard the appointment of attorneys by 
the defendant ... ” Reynolds v. 
Reynolds, 134 P (Calif.) 2, 251. 


In another New York case the sup- 
port of minor children was involved. 
Defendant was a commissioned officer 
in the Medical Corps of the U. S. 
Army. Plaintiff-wife urged that the 
children could not go hungry. De- 
fendant had an income of $500.00 a 
month and also property holdings in 
New York, as she showed. He had 
a lawyer in the case before he went 
into service. It was argued he was 
trying to evade his duty to support 
his children. The court said moral 
obligations at home must not be over- 
looked, but that an army man has 
also his national obligations, and each 
case must be considered. The court 
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ordered proof heard to ascertain the 
financial status of defendant, but sug- 
gested that his property must not be 
sacrificed. Kelly v. Kelly, 38 N.Y.S. 
(2d) 344. It appears the case was 
tried, even though defendant was in 
the Army. 

Enlistment of the defendant in the 
Army did not discharge a separation 
agreement he had made, or relieve 
him of his obligation to support 
plaintiff and their child. Soldiers’ 
Civil Relief Act was held no defense. 
— v. Grodsky, 42 N.Y.S. (2d) 
353. 

A divorce suit was pending. De- 
fendant was inducted into military 
service ; plaintiff moved to amend her 
complaint. Since it would effect a 


material change in the cause of action 
her right to amend was denied, 


“without prejudice to renewal after 
it has appeared that the defendant 
has had reasonable opportunity to 
consult with his attorney.” Jsaacs v. 


Isaacs, 37 N.Y.S. (2d) 527. 


Here is another interesting New 
York case. A dentist had agreed to 
pay his wife and child $30.00 a week 
for support. His army pay was 
$283.66 a month. He contended in 
court he could not meet his payments, 
and offered $80.00 per month, which 
she refused. He asked for a stay of 
the action because he was in military 
service. His motion was denied. 
Elkind v. Elkind, 41 N.Y.S. (2d) 829. 


In Solomon v. Solomon, 49 N.E. 
(Ill.) (2d) 807 (1943), Justice Friend 


wrote: 


“Nor is it of minor importance that 
men in the service should be relieved 
of unnecessary worry over existing 
relationships at home. Defendant is 
greatly exercised over the refusal of 
plaintiff to allow his son to visit the 
paternal grandparents for a_ short 
period each week and thus preserve 
the principal contact which he has 
with him. Under the provisions of 


the Soldiers’ and Sailors’ Civil Re- 
lief Act of 1940, as amended, courts 
are empowered to defer,litigation in- 
volving men in service. The under- 
lying purpose of that Act is not only 
to preserve their rights and property 
interests during their absence, but to 
remove every inhibition which would 
interfere with their full devotion to 
the important tasks at hand. The 
policy of the courts is well expressed 
in the recent case of McGlynn v. Mc- 
Glynn, 178 Misc. 530, 35 N.Y.S. (2d) 
6, 7, decided May 13, 1943, wherein 
the court suspended operation of an 
order requiring a husband in military 
service to pay alimony to his wife.” 
See comment on McGlynn case, post. 

The Soldiers’ Relief Act of 1940 
is intended to prevent any advantage 
to a civilian litigant and disadvantage 
to the soldier or sailor litigant; and 
section 521 is inapplicable unless it 
is made to appear that the rights of 
a person in service will be prejudiced 
by a proceeding against him; and the 
section offers no protection otherwise. 
Johnson v. Johnson, 139 P (2d) 3 
(Calif.). We quote from this case, 
post, on another point. 

Modification of the amount of ali- 
mony payable by a husband is un- 
warranted where it is based upon the 
fact that the husband has been notified 
merely that he will be inducted into 
the military forces in the near future 
and that his income from his present 
employment will cease. That divorced 
husband was placed in 1-A by his 
local draft board and allegedly would 
be inducted in near future did not 
justify modification of alimony de- 
cree on ground that on induction hus- 
band’s earnings would be reduced. 
De Bowes v. De Bowes (Fia.), 12 
So. (2d) 118. 

The Supreme Court of Ohio has 
done a neighborly thing and we great- 
ly admire it. This quotation will 
suffice. 

“Although the defendant is en 
listed in the military service of the 
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Dominion of Canada, an ally of the 
United States in the World War, and 
not in the military service of the 
enemy, he is entitled to the same con- 
sideration as though he were abroad 
in the military service of the United 
States. While this Act does not apply 
to the defendant because he is not in 
the military service of the United 
States, nevertheless it would appear 
that such act is but declaratory of the 
common law, except in so far as it re- 
quires the courts to grant continu- 
ances, and may be considered in de- 
termining the rights of the defendant 
under the circumstances of this case.” 
State ex rel. Buck v. McCabe, 140 
Ohio St. 535, 45 N.E. (2d) 763. 


In Howie Min. Co. v. McGary 
(1919) (D.C.), 256 F 38, the court 
attached no significance to the state- 
ment in the process server’s affidavit 
that the defendant was in civilian 
clothes, saying that it was common 
practice for selectees and others to be 


sworn into the military service and 
then given short furloughs in which 
they were permitted to wear civilian 
clothes. An inductee cannot be made 
subject to civil courts between his ex- 
amination or induction and his final 
entry upon active duty, if he has taken 
the oath of allegiance as a soldier. 

Where defendant appeared in uni- 
form and exhibited an order to re- 
port for active army service, a motion, 
by his wife, to punish him for con- 
tempt, for failing to pay alimony, was 
promptly denied. Fell v. Fell (1942), 
38 N.Y.S. (2d) 381. (It would, of 
course, appear that soldiers at home 
on furlough are not subject to civil 
proceedings to enforce an alimony 
decree. ) 

As to who must take the burden, 
the states have differed, but the ques- 
tion is now settled. The U. S. Su- 
preme Court, in Boone v. Lightner, 63 
S. Ct. 1223 (1943), said that “... 
there is no arbitrary rule which places 
the burden of proof as to whether a 
party will or will not be prejudiced in 


the defense or prosecution of a suit 
by his absence in the military service, 
but rather the courts, in their dis- 
cretion, may determine who should 
come forward with proof needful to 
a fair judgment.” 

Even though the court starts a trial, 
believing the soldier’s rights will not 
be prejudiced, he may at any stage 
halt the hearing if it appears “mani- 
fest injury to the soldier appears.” 
Swiderski v. Moodenbaugh, 44 F. 
Supp. 687 (D.C.). 

The Washington Supreme Court 
held in Re Bashor, 132 P (2d) 1027, 
that since all the facts had been put 
in the record while defendant was 
present his subsequent entry in the 
Army would not delay the trial since 
his defense would not be materially 
affected by his absence. 

The Georgia Supreme Court has 
held that judgment staying proceed- 
ings against a soldier or sailor “is 
final as to the subject matter with 
which it deals and may be reviewed 
by a direct bill of exceptions.” Cedar- 
town v. Pickett, 22 S.E. (2d) 318. 

A father and son were sued jointly 
for personal injuries received in an 
automobile accident. The son was 
driving his father’s automobile. He 
entered the Army. A stay was granted 
to the son but denied to the father, the 
court holding that the plaintiff was 
entitled to a trial as to the civilian liti- 
gant, but not as to the soldier son, con- 
cluding with this: 


“The case is simply this: The rela- 
tor is faced with a trial at which the 
testimony of his chief, and according 
to his affidavit his only witness, can- 
not readily be secured. It has not 
been shown to be impossible to take 
his son’s deposition, or even that the 
trial may be set as to have him per- 
sonally present.” State ex rel. Frank 
v. Bunge, (1943), (Wash.) 133 P 
(2d) 515. 


In this case the presence of a de- 
fendant, and an eye witness, was held 
not to be necessary for the trial. Tt 
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follows logically that the presence of 
a mere witness will not be held es- 
sential. 

We have already referred to a Cali- 
fornia Supreme Court case, Johnson 
supra. We think the writer of that 
opinion expressed in fitting language 
the national concern every good citi- 
zen should feel in giving wide discre- 
tionary powers to the trial courts of 
the nation, and further said: 


“Tt was believed that the rights of 
those in service would be adequately 
protected by the trial judges, who, in 
each case, could determine whether 
the serviceman’s rights would be ad- 
versely affected by the fact of his 
service. The Congress also determined 
that the rights of civilian litigants 
must also be considered. It is a harsh 
thing to tell a litigant that he must 
wait to enforce his cause of action 
until after the war. Witnesses or 
parties may die, and witnesses may 
disappear or forget the facts. How- 
ever, in the national interest, wher- 
ever the rights of one in the military 
service will be adversely affected un- 
less a stay is given, the court must 
grant a stay. That is one price 
civilians must pay in aiding the war 
effort. In any case, however, the 
trial judge is called upon to determine, 
in that particular case, which interest 
is of the greatest importance. Doubt- 
ful cases should be resolved in favor 
of the serviceman.” 


Our own Appellate Court of Ken- 
tucky has not yet considered in a 
divorce case, this Act, as far as we 
have read or learned from published 
reports, but in the recent case of 
Smith v. Sanders, 293 Ky. 6, decided 
in January, 1943, from Taylor Coun- 
ty, Judge Ratliff, writing the opinion, 
in a small automobile damage case 
tried in September, 1941, involving 
facts occurring in September, 1939, 
against Sanders, who had in the mean- 
time gone into the Army, said there 
should have been a continuance 


—“until such time as appellant 


(Sanders) may be able to attend the 
trial... We do not mean to say that 
the case should have been continued 
indefinitely or until appellant has been 
discharged from military services, but 
we think the court should have grant- 
ed a continuance until such a time 
as appellant may be able to obtain a 
furlough in order that he may be able 
to attend the trial.” The case was re- 
versed. 


Justice Schmuck of the Supreme 
Court of N. Y. County, N. Y., in 
McGlynn v. McGlynn, 35 N.Y.S. (2d) 
6, 1942, had up for consideration 
what is probably a common and usual 
motion by a wife against her soldier- 
husband for the collection of alimony, 
and the effort of the defendant soldier 
to suspend operation of the order 
against him during his period in the 
Army. Michael McGlynn sought to 
be relieved from the necessity of pay- 
ing alimony, especially because his 
wife had gone to another jurisdiction 
and instituted a separate action for 
divorce. The defendant was 


“a member of the armed forces of 
our country and it is hoped willingly 
and anxiously preparing himself to 
defend the American way of life, even 
though at this moment he may feel 
disappointed and chagrined in suffer- 
ing a judgment against him impugning 
his marital integrity.” 

Mike’s army pay made it impossible 
to comply with the judgment, he 
claimed, and he had borrowed money 
to pay arrears, and his salary had 
been garnisheed by the plaintiff, and 
he had lost his job before he was in- 
ducted. Judge Schmuck said further: 


“That his sole income for the dura- 
tion of the war, provided fate is kind, 
will be the gratuity his country grants 
him is beyond cavil and that that is 
actually and wholly needed by him is 
undebatable. Under the  circum- 
stances, to be blind to his difficulties 
would be unpardonable. There are 
times when Justice must remove the 
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blindfold, even though the letter of 
the law be aggrieved.” 


The court released Mike, saying, 


“Even though she is wholly de- 
pendent on the alimony, there exists 
public agencies to which, as the wife 
of 2 soldier, she may apply and re- 
ceive relief. At all hazards every 
inhibition must be deferred so that he 
is physically, mentally, and spiritually 
free to devote himself to the greatest 
task ever to confront him and his 
country.” 


The motion to suspend the judg- 
ment so long as Mike is in the service 
was granted. 

For the lawyer who does not have 
conveniently available the Federal 
Code or Statutes, the complete text of 
the Soldiers’ and Sailors’ Civil Relief 
Act of 1940 (Pub. No. 861, 76th 
Congress S. 4270; 50 U.S.C.A. Appx. 
Sec. 510 et seq.), may be found in 
130 A.L.R., pp. 794-806, but with no 
annotations or notes. When it is pub- 
lished, 147 A.L.R. 1366 et seq. will 
contain the full Act and good notes 
and cases. The West and Thompson 
companies have issued a Reprint from 
Title 50-War, U. S. Code, Annotated, 
with amendments and constructions 
and official reports on the Civil Relief 
Act, that contains some helpful com- 
ments on a few divorce cases. 

Many scores of cases have been 
read and these leading cases have 
been selected to show the trend of the 
various state courts on marital and re- 
lated problems of soldiers and sailors. 
It is hoped they will serve a useful 
purpose in helping the busy lawyer 
who does not have all the state re- 
ports at hand. 

After reading the cases referred 
to herein, and many others, it can be 
said that the state courts of last re- 
sort are interpreting and applying 
this Act with fairness and liberality 
to the soldiers and sailors and their 
rights. Judgments against those bear- 
ing the burdens of war are not per- 


mitted, except after scrupulous ob- 
servance of the steps required by law, 
as set out in the Civil Relief Act. 

Civilian litigants and their rights 
are and should be always recognized. 
Hardships should be avoided, but 
nothing should be done adverse to 
the soldier’s interest. Military ef- 
ficiency must be promoted but moral 
obligations at home should not be 
overlooked by the courts. 

If the soldier or sailor has been, 
or reasonably can be, represented, his 
case will be tried, as he is entitled to 
no advantage solely because in the 
armed forces of the nation. 

Court proceedings cannot be taken 
against a soldier when he is home 
on furlough, but he should make effort 
to get a leave to attend trial of his 
case. As to the burden of showing 
that military or naval service pre- 
vents defendant’s presence the trial 
court has the discretion to determine. 

A case against a civilian and soldier 
litigant may be tried as to former, but 
must be continued as to latter, if he 
cannot be present. If rights of one 
in military service will be adversely 
affected by trial a stay should be 
granted by the court, and doubtful 
cases should be resolved in favor of 
the serviceman, who may not, how- 
ever, voluntarily delay his case to de- 
feat justice. Seeing his induction is 
imminent the defendant should help 
the court dispose of his case before 
his entry upon active duty. The rights 
of the soldiers and sailors should be, 
at all times, jealously guarded by the 
court. 

This summary is not intended to be 
complete. We have quoted from the 
opinions referred to because all of 
them are fresh and this is a new sub- 
ject.* 


* I am indebted to my lawyer-soldier-son, 
Set. Marcus C. Redwine, Jr., Detachment 
of Sgt.-Investigators, Provost Marshal Gen- 
eral’s Office, Logan Armory, Pittsburgh, Pa., 
for his helpful assistance, rendered durin 


a recent furlough, in a reading, an 
selecting the best cases to used in this 
on. 





A Kentucky Lawyer in Italy 


By EMMET V. MITTLEBEELER 
Of the Jefferson and Franklin County Bars 


EDITOR’S NOTE: Mr. Mittlebeeler is a member of the 
Jefferson and Franklin County bars and for a time was with 
the Statute Revision Commission. He is now serving with the 


armed forces in Italy. 


“Lawyer” is the title of a member 
of the Italian Bar, just as “Doctor” 
is the title of a member of the medical 
profession. This I learned when 
Italian lawyers whom I met started 
calling me Avvocato (lawyer) rather 
than Signor (Mister). 

A kind of universal brotherhood 
embraces all lawyers of the world, and 
a lawyer of one nationality can get 
along very well with a lawyer of an- 
other. This I found from my being 
stationed in Italy with the United 
States Army Air Forces, and I have 
had a number of pleasant contacts 
with lawyers of our newest co-bel- 
ligerent nation. 

Like their American brethren, many 
Italian lawyers were drawn into the 
military service. One I recall espe- 
cially. Not long ago, between Foggia 
and Bari, I met three men in civilian 
clothes, whom I took to be ordinary 
civilian hitch-hikers. To my amaze- 
ment, one of them addressed me in 
almost perfect English. He told me 
that in reality he and his two col- 
leagues were Italian army officers who 
had been on duty north of the front 
lines at the time of the armistice be- 
tween Italy and the Allies. Finding 
themselves trapped when the Ger- 
mans took over, and faced with the 
alternative of serving in the army of 
Mussolini’s puppet government or 
being deported for labor service, they 
donned civilian attire, crept through 
the German lines into Allied-occupied 


Italy, and, at the time I met them, 
were on their way south to enter 
the reconstituted Italian army. 

The officer who conversed with me 
had practiced law near Venice, but 
had become so disgusted with the 
manner in which the Fascist govern- 
ment was operating that he had 
dropped out of the practice. 

Another soldier-lawyer acquaint- 
ance of mine had practiced in Rome 
before the war, but after the German 
invasion of Russia he found himself 
on the Russian front, having been 
commissioned a lieutenant in the in- 
fantry. During his participation in 
the Russian campaign his father was 
imprisoned for anti-Fascist activity. 
After the armistice, many Italian 
troops were withdrawn from Russia 
and my friend was given an assign- 
ment in Bari. His family is in Rome, 
in German-occupied Italy, and he has 
had no word of them in months. He 
looks forward to a resumption of his 
practice in Rome. 

Italian lawyers, like most Kentucky 
lawyers, are interested in politics. 
Under the Mussolini regime all 
lawyers admitted to practice after 
1938 had to be members of the Fascist 
party, though I was told that a ma- 
jority of Italian lawyers were never 
Fascistic at heart. Most of the 
lawyers I spoke to were anti-mon- 
archist and republican. 

A lawyer in Bari, now active im 
the affairs of the Party of Action 
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(republican) related to me that in 
April, 1941, he stated in the Criminal 
Court of Bari, that Italy would lose 
the war and experience a political 
shakeup. For that statement he spent 
ten days in jail and for two years 
after that was prohibited from leav- 
ing his house between sundown and 
sunrise. 

In 1938 the government prohibited 
non-Aryans from practicing law for 
the general public. A Jewish lawyer 
of Kome explained to me that when 
that edict went into force he had to 
enter the insurance business, because 
he could not make a living practic- 
ing for Jews alone. The non-Aryan 
prohibition has been abrogated by the 
Badoglio government. 

In southern Italy lawyers maintain 
offices in their own apartments; that 
means that frequently a lawyer lives 
in the central business section of a 
town. This should occasion no sur- 
prise on the part of -one who is fa- 
miliar with the extremely crowded, 
compact condition of Italian cities. 

The office of an Italian lawyer does 
not look much different from that 
of an American lawyer; I noticed the 
same type of desk, chairs, and book- 
cases. In Foggia, however, I visited 
a lawyer whose office was adorned 
with busts and statuary. He told me 
that he had taken up sculpture as a 
hobby, and requested of me some pic- 
tures of Franklin D. Roosevelt, so 
he could work on a bust of the Presi- 
dent. 

This same lawyer, by the way, had 
remained in Foggia throughout an 
intensive bombardment which had 
caused the evacuation of all but 100 
of the city’s 70,000 population 

Several Italian lawyers have ex- 
pressed to me their astonishment at 
the simplicity of our professional set- 
up. With us, a person is admitted to 
the bar, and at once may practice on 
an equal footing with any other law- 
yer. In Italy the system is more com- 
plicated, and the successful lawyer 
must pass through several stages be- 


fore he attains the peak of his pro- 
fession. 

First he must attend four years of 
law school, at a university such as 
that of Rome, Naples, Milan, or Bari. 
He graduates with the degree of Doc- 
tor of Jurisprudence. Most of our 
American states, including Kentucky, 
require pre-law college work. In 
Italy, on the other hand, liberal arts 
preparation for a legal education is 
undertaken in the “superior school,” 
or liceo, the equivalent of a high 
school, rather than at a college level. 

For two years after graduation 
from law school he engages in prac- 
tical legal work under the instruction 
of a full-fledged lawyer, or avvocato. 
At the close of the two years he sub- 
mits to an examination and if he 
passes it assumes the title of pro- 
curatore. 

As procuratore he enjoys more 
freedom than before, but he may 
practice only in the courts of his own 
province. He does not hang out his 
own shingle, but still works in the 
office of an avvocato. 

Five years after he becomes a 
procuratore he takes another examina- 
tion. If he passes it, he is known as 
avvocato. He may hold himself out 
to the public as an independent legal 
practitioner; need not affiliate himself 
with another avvocato, and is no 
longer subjected to geographical limits 
for his practice. 

But he has not yet reached the top. 
The highest grade of attorney 1s 
Avvocato di Cassazione, one who may 
practice in the Supreme Court of Cas- 
sation in Rome. One is not admitted 
to this grade through an examination, 
but is admitted only after a number 
of different factors, such as the char- 
acter of the lawyer, the size of his 
practice, and general proficiency at 
the law, are considered. 

The Italian lawyer makes the same 
complaint which his American coun- 
terpart makes—that the bar is over- 
crowded and that there’s not enough 
business to go around. 





The Ideal Circuit Judge 


By J. R. WHITE 
Glasgow, Ky. 


EDITOR’S NOTE: Judge White is a practicing lawyer 
at Glasgow, Kentucky, a member of the Board of Bar Com- 
missioners and a former president of the Association. 


An ideal Circuit Judge should be 
well grounded in the fundamentals of 
the law, with a sufficient experience in 
the practice to be proficient in its 
procedure. I take it that anyone aspir- 
ing to this exalted position would feel 
in his own mind that he is possessed 
of this all-important qualification. But 
he alone should not be the judge of 
his availability. The general public 
should. be of the same opinion. His 
success at the bar is the best evidence 
of his qualification in this respect. 
He should have achieved more or 
less success in the practice of the pro- 
fession. 

No one should aspire to this posi- 
tion for the purpose of increasing 
his income. The emoluments of the 
office should not be any part of the 
consideration actuating him to seek 
the position. The fact is, any man 
well qualified in this respect, will 
make a financia! sacrifice in accepting 
the office. And it should be thus, 
because a Circuit Judge who can 
acquire more money in the practice 
of his profession, and is not dependent 
upon the office for a livelihood can 
preside with more freedom than 
otherwise. Any man who seeks the 
high honor of Circuit Judge and at- 
tains it for the emoluments of the 
office is disqualified to make a fair and 
impartial Circuit Judge before he 
takes the oath of office. 


HON. J. R. WHITE 


In other words, and briefly, an 
ideal Circuit Judge is he who has no 
other purpose, save and except to do 
even and exact justice between man 
and man and serve his country and his 
flag. 

The second qualification which I 
would suggest of an ideal Circuit 
Judge is as important, if not more so, 
than the first. He should be a moral 
man, leading a morally clean life and, 
like Caesar’s wife, above suspicion. 
He should be morally fearless and 
courageous, and, above all, an honest 
man. It is pardonable to err, as has 
truthfully been said, “To err is 
human.” A judge who is not honest 
or who has not the moral courage to 
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decide a question according to the law 
and facts, is a menace to society. 


I know of no official in our form 
of government, from the President of 
the United States on down through 
the entire list, who is invested with 
more power over property rights, 
liberties, and lives than a Circuit 
Judge. 

The people become embroiled in 
commercial disputes, and it is the 
Circuit Judge who is the abiter of 
their differences. They oftentimes be- 
come enraged and violate the penal 
code, and it is the Circuit Judge who 
says who shall be punished and to 
what extent. Questions often arise 
in the community affecting the home 
firesides, in the matter of domestic 
relations. It is the Circuit Judge who 
determines who shall be divorced and 
who shall have the care and custody 
of the children of the home. The 


truth is, that the power reposed in 
the Circuit Judge is so tremendous 


that every time I meet the man 
possessed of so much power, I have 
a feeling of respect and awe, the same 
as I do when the great American flag 
passes, I feel like pulling off my hat. 
So it is highly important that the 
man who is Circuit Judge be morally 
pure, clean ancl honest, and worthy 
of the very high respect due his high 
office from the people. 

The Circuit Judge should also be 
morally courageous. I mean such 
courage as will enable him to enforce 
the law no matter whom he offends. 
I do not believe the Circuit Judge 
should be a politician, according to 
the everyday acceptation of that term. 
He should, of course, be cordial and 
not feel himself above the humblest 
citizen in the land. But he should not 
be a handshaker, for vote-getting pur- 
poses. A Circuit Judge who goes about 
over his district shaking hands with 
the people for the purpose of getting 
votes or to perpetuate himself in office 
is a politician. A politician squares 
his acts, private and official, with a 


view of feathering his nest and pro- 
curing votes, and no politician in this 
sense of the word is worthy of the 
high office. He is unworthy, because 
he will be biased in his rulings and 
will decide cases on the side of the 
most votes, and oftentimes justice 
will be denied to the meek and lowly, 
and the very object of the law will be 
perverted. 


The third and last qualification 
which I shall suggest is that an ideal 
Circuit Judge should be a God-fear- 
ing man, even a praying man. When 
I say a praying man, I mean just 
that; a man who is willing to prone 
himself in humble submission before 
the throne of the Great I Am. I 
know of no other way he can make 
connection with the Great Lawgiver 
except through prayer. Any man who 
is invested with power over the 
property, liberties, and lives of his 
fellow beings should have connection 
with the Divine. 


Some may say that in this country 
of religious liberty, one does not have 
to be a believer in God to be eligible 
to hold office. This is true, but a 
person may be eligible to hold office 
and yet not be qualified. 


This is best illustrated by what 
the late lamented G. M. Bohannon 
said to the once famous Tom Under- 
wood. Underwood was elected county 
attorney and after he received his 
certificate of election he applied to 
Judge Bohannon as the county judge 
and demanded that he qualify him 
as county attorney. Judge Bohannon, 
in his cool, calculating, and judicial 
manner looked him over from head 
to foot and replied: “Tom, I can 
swear you in but the devil himself 
could not qualify you.” 


The duties of the Circuit Judge are 
oftentimes very grave and almost 
overwhelming, as for instance when 
he is trying a man for his life. I do 
not believe any man is possessed with- 
in himself of the power to preside as 
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Circuit Judge when human life is at 
stake. I do know that if he be a be- 
liever in God, in the solitude of his 
chambers he can go to a greater power 
than any mere man possesses and 
receive guidance. I feel sure that the 
knowledge that One Greater than he 
will aid and assist him, would be a 
source of great consolation to any 
Circuit Judge. 

So I maintain that an ideal Circuit 
Judge should possess, at least, three 
qualifications: (1) He should be 


learned in the law and efficient in the 
practice. (2) He should be morally 
clean in his private life and morally 
courageous and honest, so as to be 
able to decide cases according to the 
law and justice, and not be swayed by 
any selfish reasons. (3) He should be 
a God-fearing man and even a pray- 
ing man, so that at all times he will 
have access to the Great Lawgiver 
and seek and receive Divine guidance 
in the performance of his grave 
duties. 





A Sketch of Louisville's Oldest 
Lawyer, Judge William 
Graham Dearing 


By (WALLACE A. McKAY 
Of the Louisville Bar 


EDITOR’S NOTE: It is rare that the Journal permits to 
be published articles about individual lawyers, but we feel that 
when one spends fifty-nine years at the bar, we are justified in 


suspending that policy. 


The attorney who has been practic- 
ing longer, continuously, than any 
other member of the Louisville Bar 
now living, is Judge William Graham 
Dearing. He has been practicing con- 
tinuously since January 1885, or a 
total of fifty-nine years—a _ record 
unequaled by any other member of 
the Louisville Bar, and perhaps 
equaled by few attorneys in the State 
of Kentucky. 


Judge Dearing was born February 
29, 1860, and he therefore has a birth- 
day only once in four years. He grad- 
uated at the famous Kentucky Miili- 
tary Institute, in 1879, and at Harvard 
University, in 1884. 


He was licensed to practice law in 
1885. He located at Flemingsburg, 
Kentucky, where he achieved a local 
reputation for his learning as a lawyer 
and skill as an advocate. 

Judge Dearing in 1905 was ap- 
pointed Surveyor of the Port at Louis- 
ville, by President Theodore Roose- 
velt, and at that time moved to and 
located in Louisville, which has since 
been his legal residence. 

After serving as Surveyor of Port 
for two years, he became general 
attorney for the Louisville & Nash- 
ville Railroad Company, in which 
position he made a notable record, and 
during this period became acquainted 
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with nearly all the active lawyers of 
Kentucky and Tennessee. After hold- 
ing this position for several years, he 
resigned to become assistant attorney 
for the Consolidated Coal Company, 
the duties of which position were 
yery arduous and exacting, but were 
performed by Judge Dearing with his 
usual industry and success. 

After serving several years with 
the Consolidated Coal Company, he 
opened a law office in Louisville for 
the general practice of law; since 
which time he has had a large general 
practice, both in Louisville and 
throughout the State of Kentucky, 
and during this busy period of his life 
he took part in some of the most 
notable cases which have been decided 
by the Court of Appeals in recent 
years. Some of the cases in which 
Judge Dearing took part as Counsel 
and in which the Court of Appeals 
took his view of the law, were the 
following : 


Fowler v. O’Brien, 244 Ky. 742 

Englemen v. Caldwell, 242 Ky. 23 

Striepe v. Mutual Life Insurance 
Co., 243 Ky. 15 


Judge Dearing is a man of 
marked individuality of character and 
isa man of pleasing address and at- 
tractive personality. He has always 
had the reputation of being exceed- 
ingly fair and courteous in his dealings 
with his fellow lawyers. 

He is known to have rejected many 
cases which he might have won be- 
fore the courts, through an abstract 
and perhaps a technical application of 
the law, but which he refused, be- 
cause of the moral questions involved. 

He has always held to the theory 
“that a lawyer of character and stand- 
ing should never take a case which 
was inconsistent with the principles 
of justice and honor and fair dealing 
between men.” 

Judge Dearing is held in great 
respect by the Bench and Bar of Ken- 
tucky, and has always upheld the 
highest ethics of the legal profession. 


He has been blessed with good 
health and good fortune during a long 
and successful career as a lawyer and 
public official, and has left behind 
him a record of which his friends 
and brother lawyers are justly proud. 

At the ripe old age of 84, he is 
now enjoying the sunset of his life, 
amid the magnolia trees and fragrant 
orange groves of beautiful Florida. 

His many friends throughout Ken- 
tucky sincerely wish him many more 
years of good health and good fortune. 

A record at the bar, such as Judge 
Dearing has made during the past 
fifty-nine years, may well be emulated 
by the young attorneys of the Com- 
monwealth of Kentucky. 


WATCH OUT, UNCLE SAM 


Adjiter General o the Army—Sir— 

My husband was induced in the 
army eighteen months ago and I ain’t 
received my pay since he was gone. 
Please send me my elopement as I 
have a four months old baby and he 
is my only support and I kneed every 
day to buy for it and keep us in 
clothes. I am a poor woman and: 
everything I have is gone. Both sides 
of my parents are very old and I 
can’t expect anything from them, as 
my mother has been in bed for thir- 
teen years with one doctor and she 
won’t have another. Do I get any 
more than I am going to get? Please 
send me a letter and tell me if my hus- 
band made application for a wife and 
child and please send me a wife’s 
form to fill out. I have already wrote 
the president and got no answer and 
if I don’t here from you I will write 
Uncle Sam about you and him both. 

Yours truly, 


P.M. I am told that my husband sits 
in the YMCA every nite with the 
piano playing in his pajamas. I think 
you will find him there. 

From Fetter Pippins. 





Chimney Corner Law 


By E. H. SMITH 


In the outset of this brief article 
the writer must give credit to Hon. 
Geo. E. Shelly, of the Austin, Texas, 
Bar, and to the Texas Bar Journal for 
the suggestion which prompts its pro- 
duction. 


Any lawyer who has been in the 
practice for a considerable number 
of years has encountered ideas of 
what the law is, which have no foun- 
dations either in fact or reason. Some- 
how many of these ideas have become 
so well disseminated and are of such 
great antiquity that it often becomes 
difficult to disabuse the believer’s 
mind of their correctness. Some of 
these false notions of what the law 
is are shared by the more enlightened 
public and often by members of the 
bar. By no means are they shared 
only by the unintelligent and illiterate 
members of society. So long have the 
‘people heard them that it is taken for 
granted that they are correct on the 
theory that were they otherwise their 
falsity would have long ago been 
demonstrated. People who cling to 
these ideas overlook the fact that day 
after day their falsity is proved, and 
go on accepting them as a corréct 
statement of the law. 


These ideas are known in the pro- 
fession as “chimney corner law,” and 
often prospective litigants are as- 
tounded, disappointed, and surprised 
to learn that “chimney corner law” 
has no standing in court. 


One of the most common beliefs 
is that it is a more serious offense to 
strike a man wearing glasses than to 
strike one without. The moving pic- 
ture industry is guilty of fostering 
and giving circulation to this fal- 


lacious belief. Often they depict some- 
one getting his glasses out and putting 
them on preparatory to getting intoa 
fracas. This incident is depicted in 
the comparatively recently released 
picture “Claudia.” The laughter pro- 
cured by this action proves the public 
believes this bit of “chimney corner 
law” and they recognized that the 
character being portrayed was seeking 
an advantage over his antagonist. 


Then there is the common belief 
that one spouse cannot procure a 
divorce without the consent of the 
other. Most all lawyers have received 
letters from the spouse complained 
against, telling the lawyer to go ahead 
and “give” the divorce as he is willing. 
This idea has been carried so far 
that once a man against whom a de- 
fault divorce judgment was about to 
be entered spoke up in the court room 
addressing the presiding judge, “You 
can’t give her no divorce because | 
won’t agree to it.” Akin to this idea 
is the one that one spouse has the 
right to give the other a divorce, and 
so often we in the practice are told, 
“It is not necessary to bring a suit 
for a divorce because I will give her 
one.” 


There is a widespread idea, which 
has long been a part of the “chimney 
corner law,” that a parent making a 
will is required by the law to give 
each child a dollar. Wills often are 
probated containing a provision for 
each child to be paid one dollar, which 
have been drawn by competent law- 
yers. In such cases one cannot escape 
the thought that the lawyer has i- 
serted the clause at the insistence of 
his client who would not permit him- 





;ome- 
itting 
nto a 
ed in 
eased 
pro- 
public 
ornet 
t the 
eking 
ist. 


belief 
ire a 
F the 
eived 
ained 
head 
lling. 
» far 
a de- 
ut to 
room 
Vou 
ise | 
idea 
; the 
, and 
told, 
suit 
> her 


yhich 
mney 
ng a 
give 
1 are 
| for 
law- 
cape 
$ in- 
e of 
him- 


KENTUCKY STATE BAR JOURNAL 35 





self to be set aright. While to will a 
child a dollar meets the requirement 
of the law to overcome the presump- 
tion that the child was forgotten if 
not mentioned, there is no law re- 
quiring the willing of a dollar. A 
phrase stating “I do not will my son, 
John, anything” meets the require- 
ment more effectively than to will one 
dollar. To will one dollar somehow 
smacks of discord between the testator 
and his children when none exists. 
Akin to this thought is the idea that 
a widow is entitled to a child’s part 
out of her husband’s estate. There 
was a time when this was actually true 
but it has not been true for a good 
many years. 


That certain profane words, known 
as fighting words, when addressed 
to one will justify an assault, is a 
common erroneous idea. How often 
have we heard, “When he calls you 
that he is paid for’? The reluctance 
of juries to convict one of an assault 
who has resented the use of such 
words is the foundation for this idea ; 
because juries so consistently refuse 
to convict, the public has grasped the 
idea that such is a complete defense. 

That a verbal contract is unenforce- 
able unless there is a witness to it is 
another false notion held generally by 
the public. Often a client is greatly 
relieved when informed that his con- 
tract can be enforced, that the only 
difficulty is whether the jury will be- 
lieve him or the other party to the 
contract, and that if he is believed he 
can win. 

That an auto driver has a right 
to run into any other car traveling on 
the wrong side of the highway has 
brought many a motorist to grief. 
This is on a par with the not-so- 
prevalent idea that the fellow with 
the loudest horn has the right of way. 


The idea that a deed is no good 
unless recorded is one that must often 
be dismissed from a client’s mind. 
More often than we ought to have 
to we are required to explain the 


purpose of recording a deed. Also 
that a trade for real estate may be 
made binding by a payment of a part 
of the consideration is a very popular 
notion. 


These false notions reach into the 
realm of procedure, which is ex- 
clusively within the domain of the 
lawyer’s work. Some of these are that 
a litigant is entitled to at least one 
continuance as a matter of right; an- 
other is that a litigant can have a new 
trial by “calling” for it. Another 
which is very popular and also very 
difficult to erase from a litigant’s 
mind, is that the Court of Appeals 
retries a case in the same manner 
as the original trial in the circuit 
court. Another is that one who has 
been in the penitentiary cannot testify. 
The layman does not distinguish be- 
tween the discrediting of a witness 
and excluding his testimony. 


That a person cannot be made to 
pay a poll tax unless he votes is an 
idea that keeps some from exercising 
the right of franchise. 


That the state pays an appointed 
attorney to defend a pauper is a bit 
of “chimney corner law” that in the 
opinion of most lawyers ought to be 
the law. 

There are other instances of “chim- 
ney corner law” but those here enum- 
erated are sufficient to call the at- 
tention of the bar to prevalence of 
such. 


A Kentucky lawyer in an argument 
to a jury desired to make reference 
to Judas Iscariot and referred to him 
as “Judas I-so-crat.” The presiding 
judge, who did not desire to overlook 
a good joke, asked, “Mr. , don’t 
you mean ‘Judas Is-a-rat’?” “No,” 
replied the lawyer, “I mean ‘Judas 
Is-o-crat.’” 
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Mr. Elmer Drake, of Lexington, 
has been appointed first assistant at- 
torney general by General Dummitt. 
Mr. M. B. Holifield, of Mayfield, who 
served under General Meredith, has 
been retained as an assistant by Gen- 
eral Dummitt. W. Owen Keller, who 
also served under General Meredith, 
has been retained temporarily as 
fourth assistant by General Dummitt. 
Mr. C. F. Kelly, of Lexington, is also 
an assistant and has been assigned as 
State Highway Department Counsel. 


The County Attorneys Association 
at its December meeting adopted a 
resolution seeking the repeal of the 
law requiring county attorneys to re- 
sist all applications for~-divorce in 
their respective counties. 


Judge R. C. Tarter, of Somerset, 
spoke on “Some New Laws and 
Statutory Changes Needed for Bene- 
fit of Counties” at the annual meet- 
ing of the County Judges Association 
in Louisville in December. 


Hon. A. E. Funk, of Shepherds- 
ville, and Hon. Earl S. Wilson, both 
of whom were assistant attorney gen- 
erals under General Meredith, have 
formed a partnership for the practice 
of law at Frankfort. The firm name 
is Funk & Wilson. 


Hon. Tom Phillips has opened an 
office for the practice in Frankfort. 
Mr. Phillips was assistant commis- 
sioner of agriculture under Governor 
Johnson. 


Attorney Guy H. Herdman, of 
Bowling Green, has joined the staff 
of the Statutes Revision Commission. 
Mr. Herdman was an assistant at- 
torney general in General Meredith’s 
office. 


Mr. William D. deFunaik, of the 
Jefferson County Bar, is now serving 
as coxswain in the U. S. Coast Guard, 
Port Security Force. 


Mr. R. L. Vincent, of Williams- 
town, is the new president of the 
Commonwealth Attorneys Associa- 
tion. 


Hon. L. B. Alexander was special 
judge of the Fulton Circuit Court in 
January. 


Attorney John Edgar Howe, of 
Alexandria, has located in Mt. Ster- 
ling and will be associated with Hon. 
William C. Clay, Jr. in the practice. 


Hon. Pearl Hyden, of the Hazard 
Bar, is the new secretary of the Work- 
men’s Compensation Board. He suc- 
ceeds Hon. John M. Bull, Jr. 


The Legislative Committee named 
by President Adams for the Associa- 
tion is: L. B. Alexander, Paducah; 
Henry J. Stites, Louisville; Marcus 
C. Redwine, Winchester; R. C. Tar- 
tar, Somerset; and C. F. See, Jr, 
Louisa. 


The Kenton County Bar Associa- 
tion held its annual election of officers 
December 11th. Ervin L. Bramilage, 
Erlanger, was elected president; 
Charles Fulber, vice-president; An- 
drew Clark, secretary; and John L. 
Cushing, treasurer. 


Attorney John C. Clarke has re 
turned to Ashland, after completing 
a postgraduate course, to practice 
and has opened an office in Room 504, 
Professional Arts Building. 


Mr. Ralph Homan, of the Louisville 
Bar, is now Governor Williss 
executive secretary. 
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Judge Coleman Wright, of Shelby- 
ville, who is on leave from Army duty, 
has been promoted from second to 
first lieutenant in the Judge Advocate 
General’s Office at Washington. 


Atiorney John L. Davis, of Lex- 
ington, who has been associated with 
the law firm of Stoll, Muir, Towns- 
end, Park, and Mohoney has been 
made a member of the firm. 


Hon. H. Reid Prewitt, of the Mt. 
Sterling Bar, is the new common- 
wealth’s attorney of the 21st Judicial 
District. 


The Executive Committee of the 
Kenton County Bar Association has 
declined to designate an attorney to 
assist in the prosecution of the case 
against Uhlie J. Howard which seeks 
to oust him as commonwealth’s at- 
torney. The committee was of the 
opinion that it was without power 
to do so. That its authority was 
limited to the consideration of charges 
preferred before the association. No 
charges had been filed before the 
association. 


Hon. Clarence Miller, of the Irvine 
Bar, was appointed State finance com- 
missioner by Governor Willis, Decem- 
ber 10th. 


Hon. Houston L. Wood, of the 
Maysville Bar, is now a Lt. (j.g.) in 
the U. S. Navy. He has entered the 
Naval indoctrination course at 
Princeton University. 


Hon. Geo. J. Ellis, of the Glasgow 
Bar and police judge of the City of 
Glasgow, is now serving in the intel- 
ligence department of the U. S. Navy. 
Hon. C. B. Latimer, of the Glasgow 
Bar, has been designated to act as 
city judge during the period of 
service. 

Mr. Forest Hume, of the Rich- 
mond Bar, is now an assistant at- 


torney in the office of Attorney 
General Dummitt at Frankfort. 


Attorney Pat Rankin, of Stanford, 
is now a member of the U. S. Navy 
and is in training at Great Lakes, 
Illinois. 


Attorney J. W. Jones, of Lexing- 
ton, who has been an assistant at- 
torney general for the last eight years, 
has resumed his practice in Lexington. 
He is located in the Security Trust 
Building. 


Mr. Clyde E. Vincent, of Bowling 
Green, was admitted to the bar of 
Kentucky by the Court of Appeals 
in November without examination. 
He had practiced in Washington, D. 
C., as a special attorney in the anti- 
trust division of the Justice Depart- 
ment since 1939. 


Hon, Colvin P. Rouse, of the Ver- 
sailles Bar, was special judge of the 
Kenton Circuit Court in November. 


Mr. John Blakely, of the Coving- 
ton Bar, has received a medical dis- 
charge from the Army and has re- 
sumed his law practice at Covington. 


The Boyd County Bar Association 
tendered a banquet to the then 
Governor-elect Simeon S. Willis at 
Ashland, December 4th. Lawyers 
from Johnson, Martin, Pike, and 
Floyd, the other counties of the 8th 
Congressional District were in at- 
tendance. 


Mr. William C. Clay, Jr., of the 
Mt. Sterling Bar, is the author of a 
new book on taxation, “The Farmers 
Tax Manual,” published by Double- 
day, Doran & Company. The first 
issue was twenty-five thousand copies 
and it is being advertised throughout 
the Midwestern states. 


Charles W. Anderson, of the Louis- 
ville Bar, and the first Negro member 
of the Kentucky legislature since 
the Reconstruction period, was elected 
president of the National Negro Bar 
Association at its eighteenth annual 
convention heid in Baltimore, Novem- 
ber 27th. 
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Nelson County has had only four 
county attorneys in the past sixty 
years, Nat. W. Halstead served 
twenty-six years, R. C. Cherry served 
eight years, Andrew W. Nichols eight 
years, and Ernest N. Fulton sixteen 
years. 


Hon. E. J. Felts, of Russellville, 
was appointed circuit judge of the 
7th Judicial District, December Ist, 
by Governor Keen Johnson to succeed 
the late Judge Doyle Willis. 


Mr. Clyde R. Levi, of the Ashland 
Bar, assumed his duties as mayor of 
the City of Ashland, January 9th. 
Mr. Levi was elected at the Novem- 
ber election. Upon his assumption 
of office, he appointed Mr. A. W. 
Mann, city solicitor and Mr. John S. 
Fullerton assistant city solicitor. 
Both Mr. Mann and Mr. Fullerton 
are members of the Ashland Bar. 


Miss Laura E. Miller, of the Louis- 
ville Bar, addressed the National 
Association of Women Lawyers at its 
meeting in Chicago, February 5th 
and 6th. Miss Miller’s subject was 
“Post-war Plans for the Individual 
Returning from Service.” 


Hon. Thomas J. Knight, of the 
Louisville Bar, who is a newly elected 
member of the Board of Bar Com- 
missioners, has been selected to 
succeed Judge Richard P. Dietzman 
as Professor of Administrative Law 
on the Faculty of the Jefferson School 
of Law in Louisville. 


A joint meeting of the Association’s 
Committee on Administration of the 
Law and the Courts and a like com- 
mittee from the Judicial Council was 
held in Louisville December 30th. 
The purpose of these committees is 
to confer by legislative enactment 
rule making power on the Court of 
Appeals. 

Hon. B. B. Snyder, of the Williams- 
burg Bar, was special judge of the 
Knox Circuit Court at its last Novem- 
ber term. 





The article, “Robed, Wigged 
Judge is Center of Attraction,” 
published in the December issue 
of the Journal was procured for 
the Journal through the thought- 
ful efforts of Miss Sarah Net- 
offsky, of Miami Beach, Florida, 
who is a member of our State 
Bar Association. 











Mr. Paul Brown, of the Lexington 
Bar, was appointed State Director of 
Securities in November. 


At a meeting of the Fayette 
County Bar Association held January 
8th, Hon. William B. Martin was 
elected president, Mr. J. Owen 
Reynolds was elected first vice-presi- 
dent, and Mr. William L. Wallace was 
elected second vice-president. Mr. 
Lasserre Bradley and Mr. Robert 
Stile were elected secretary and 
reasurer, respectively, and Mr. 
Richard P. Stoil was elected sergeant- 
at-arms. The office of sergeant-at- 
arms is newly created. 


Mr. Harry W. Wilson, of the 
Munfordville Bar, is the new second 
assistant attorney general of Ken- 
tucky under Attorney General 
Dummitt. He assumed his office in 
January and is now located at Frank- 
fort. 


Mr. Wilbur O. Bilyeu, who has 
maintained offices at Russellville since 
1927, has opened an office for the 
general practice in Bowling Green in 
the Grady Building on Tenth Street. 


Corp. Rhodes Bratcher of U.S. A. 
was admitted to the Hartford Bar, 
in December, in a ceremony presided 
over by Judge Clarence Bartlett. 
Corporal Bratcher is a son of Com- 
monwealth’s Attorney A. J. Bratcher. 


Attorney Gen. Hubert Meredith 
was presented with a handsome desk 
and a combination desk file and blotter 
by members of his staff at a Christmas 
party in December. 
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Mr. Robert P. Hobson is the new 
president of Louisville and Jefferson 
County Bar Association. 


The McCracken County Bar As- 
sociation recommended to __ the 
McCracken Fiscal Court that the 
circuit judge’s office and the circuit 
clerk's office be maintained in the 
post office building until equipment 
to furnish the offices, jury and court 
rooms in the new court house is avail- 
able. The fiscal court accepted the 
recommendation and so ordained. 


Mr. James G. Childress, of the 
Louisville Bar, is now serving with 
the Armed Forces at Camp Wolters, 
Texas. 


Atiorney Lawrence Tucker, for- 
merly of Williamstown but later of 
Frankfort, has opened an office in 
Cynthiana, his former home, for the 
practice. : 


Judge Bunk Gardner, Federal 
Judge of the Panama Canal District, 
visited his home town, Mayfield, in 
December and was guest speaker 
before the Mayfield Rotary Club, 
December 13th. 


At the annual meeting of the 
County Attorneys Association held in 
Louisville in December, Frank S. 
Connelly of Gallatin County was 
elected president. Other officers 
elected were: Vice-president, 7. H. 
Demunbrun, Edmonson County; sec- 
retary, Frank L. Chelf, Marion 
County ; assistant secretary, Lawrence 
S. Grauman, Jefferson County; and 
treasurer, C. B. Upton, Whitley 
County. 


Miss Blanche Mackey, of Metcalfe 
County, Kentucky’s first woman 
Assistant Attorney General, who was 
appointed by Attorney General 
Meredith, has been retained in her 
Position by Attorney General Dum- 
mitt. 


The Lexington Bar Association’s 
annual dinner-party for members of 
the Court of Appeals was held 
January 3rd in the Phoenix Hotel. 
The speakers were Hon. Richard P. 
Stoll, Hon. Jasper J. McBrayer, and 
Judge James W. Cammack, Jr. Hon. 
Leer Buckley served as toastmaster. 


Attorney Wallis Bailey of Paints- 
ville is now one of the assistant at- 
torney generals in the office of At- 
torney General Dummitt at Frankfort. 


Again the Journal dutifully reports 
the deaths in our ranks that have 
come to its attention. 

Albert B. Oberst of Owensboro at 
Owensboro, January 5th. 


Thomas Patrick Noggle of Greens- 
burg at Glasgow, December 15th. 


Frank P. Henderson of Louisville 
at Louisville, December 15th. 


Leslie L. Hindman of Clinton at 
Memphis, January 17th. 

Richard P. Dietzman of Louisville, 
at Louisville, December 22nd. 


Victor O. Williams of Alexandria 
at Huntington, W. Va., December Sth. 


C. C. Marshall of Shelbyville at 
Shelbyville, December Sth. 


Richard A. Chiles of Mt. Sterling 
at Mt. Sterling, November 18th. 


Doyle Willis of Russellville at 
Russellville, November 14th. 

H. B. Lee of Louisville at Louis- 
ville. 

George G. Bryant of Lexington 
at Lexington. 

John S. Smith of Paris at Paris, 
January 3rd. 

A. D. Kirk of Owensboro at 
Owensboro. 


The Journal regrets that it is un- 
able to give the date of death in a 
few instances. 
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JUST A LITTLE “CUSSIN” 
Contributed by Hon. Lilburn Phelps 


Sometime ago in examining a title 
in the Russell County Clerk’s office 
I found a recorded deed signed, “Asa 
Horatio Washington Seymour Frank- 
lin P. Blair Scholl.” By his many 
friends he is usually called Asa Wash- 
ington for short. 


Some years ago Asa Washington 
had the misfortune to be indicted in 
the Russell Circuit Court on a charge 
of breach of the peace. At that time 
a printed form of indictment was 
used in this district. The breach of 
the peace form charged almost every 
possible act that could tend to dis- 
turb the peace of the community, 
such as running horses and discharg- 
ing firearms on the public highway, 
fighting and offering to fight, being 
publicly drunk, reeling, staggering, 
cursing and talking in a loud and 
boisterous manner. A few other acts 
were alleged and then for good meas- 
ure the indictment added, “and act- 
ing otherwise disorderly.” 


On a motion to elect all but one of 
the charges were usually stricken but 
in this case there was no such mo- 
tion. Both sides were ready for trial. 
The Commonwealth’s Attorney, Hon. 
A. A. Huddleston of Burkesville, read 
the indictment to the jury. The de- 
fendant was then asked how he would 
plead. Addressing the court said: 


“Your honor, I plead not guilty to 
everything in the indictment except 
the cussin’; as to that, I plead self de- 
fense.” 

After the testimony for the prose- 
cution was heard, Asa Washington 
took the witness chair in his own be- 
half. “Gentlemen,” he said, “I did 
but one of the things the Common- 
wealth’s Attorney read to you; that 
was, the cussin’. 

“This man (the prosecuting wit- 
ness) was coming on me. I had to 
stop him. He paid no attention when 
I told him to stop, so I commenced 
cussin’ him; he kept on coming and 
I kept on cussin’ until he stopped. | 
don’t think he ever would have 
stopped if I hadn’t cussed him.” 

“Gentlemen,” he continued, “all | 
ask of you is that when you go to 
your jury room you will remember 
that I didn’t do anything charged in 
the indictment except the cussin’ and 
that was done solely in my necessary 
self defense.” 

Apparently the jury remembered, 
for in a few minutes they returned a 
verdict of not guilty. 

I forgot to say that Asa Washing- 
ton had no attorney but conducted 
his own case. It must be admitted 
tha: he did it skillfully, for results 
are the things that count in a court 
room. 
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